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the defendant is not hurt by this modification in her favor, 

she should not be allowed to take advantage of the error, 

The only doubt is, whether a satisfaction under this trustee 

papcpeding would bar another action instituted against Mrs, 
ompkins individually? We hold that it would. 





CASES ARGUED AND DETERMINED 


IN THE 


Supreme Court of the Stateot Geargia, 


AT MACON, JUNE TERM, 1860. 





Present—JOSEPH H. LUMPKIN, 
LINTON STEPHENS, | sonore 
RICHARD F. LYON, 





BOHANNON vs. JONES. 


1. When one whois sheriff, has been compelled to pay off an execution, 
and the defendant therein pays a third person to pay the debt, and such 
third person promises to pay the sheriff the amount he has paid on the 
execution for the defendant, having received the money for that pur- 
pose, the promise is good, and not within the Statute of Frauds, or 
obnoxious to public policy. 


Assumpsit, in Dooly Superior Court. Tried before Judge 
Lamar, at April Term, 1860. 


This was an action brought by the plaintiff in error against 
the administratrix of Andrew J. Shine, deceased, upon an 
alleged promise of Andrew J., made in his lifetime, to pay 
the amount due on a certain fi. fa., under the cireumstances 
hereinafter developed by the evidence of the plaintiff. 

On the trial, the plaintiff put in evidence the following 
facts : 

Said Bohannon being Sheriff of Dooly county, levied a fi. - 
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fa. in favor of J. B. and W. A. Ross vs. Jacob Slappy, for 
the principal sum of $86 00, besides interest and costs on a 
certain-horse, the property of defendant in fi. fa., which horse 
was not sold by the sheriff. It appears that afterwards the 
said sheriff was compelled, in 1854, to pay the amount due 
on the fi. fa., amounting to $8400. It further appears, that 
at the time the fi. fa. was levied, Andrew J. Shine, then in 
life, went to Bohannon and told him that if he would leave 
the horse with Slappy and not sell him, he, Shine, would pay 
Bohannon the amount due on the fi. fa. Bohannon acepted 
the proposal, and did not sell. Slappy gave up the horse to 
Shine, who sold him to one Lane for $90 00, cash, to secure 
himself on his promise to Bohannon; that Bohannon called 
on Shine after he had paid up the fi. fa. as stated, and 
Shine did not pay him, but promised him that he would do 
so. Shine died before paying the money. 

Thé witness, Slappy, also testified, that Shine became 
somewhat angry with Bohannon ; said he would not pay him; 
came to witness and wanted to pay him, witness; Shine paid 
Samuel Story twelve dollars and fifty cents; Connelly, one 
of witness’ lawyers, twenty-five dollars, and two dollars and 
fifty cents tavern bill; promised to pay one Royal twelve 
dollars; the debts of defendant which Shine promised to pay, 
amounted to fifty-two dollars. 

The defendant introduced no evidence, but moved for a 
non-suit, on the ground that the promise sued on, not being 
in writing, was void. The Court sustained the motion, and. 
counsel for plaintiff excepted. 


Dawson, represented by LANIER & ANDERSON, for plain- 
tiff in error. ii 








% 


DEGRAFFENRED, contra. 


By the Court.—Lyon, J., delivering the opinion. 

The judgment of non-suit awarded by the Court. below, 
was put on two grounds: Ist. That the promise of Shine to 
pay this debt was within the Statute of Frauds, being a 
promise, not in writing, to pay the debt of a third person. 
2d. That the agreement was against public policy, and there- 
fore void, 

If the plaintiff had relied for a recovery on the first agree- 
ment made between Shine and himself, wherein Shine prom- 
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ised to pay the debt, if he, the plaintiff, would not, as sheriff, 
sell Slappy’s horse for its payment, then the Court would 
have been right, for both reasons; but the plaintiff did not 
rely on that promise. After the plaintiff had been compelled 
to pay the amount due on the execution, it was a debt due to 
him, and he had the right to recover the same from Slappy, 
as for so much money paid to his use. While the debt was 
in that condition, the plaintiff called on Shine for the money, 
and Shine promised to pay it to him; that promise was good 
and binding on him, because Slappy had previously paid 
Shine to pay this debt. He had put a horse in his hands to 
raise the money to pay this debt with. Shine had sold the 
horse to Lane for $90 00, and received the money; that 
money he received to pay this debt, and was enough for that 
purpose. The debt then became his own debt, and not Slap- 
py’s. The promise created such a privity as enabled the 
plaintiff to recover. The Statute of Frauds was not enacted 
to suit such a case as that, nor is it within the statute, nor 
contrary to public policy. The non-suit was improperly 
awarded. 
Judgment reversed. 





CLAYTON vs. BROWN. 


1. Answers of one of the parties to interrogatories sued out under the 
Acts of 1847 and 1850, to compel discovery at law, are not evidence 
for such party, unless in response to questions asked. 

2. Evidence that is relevant cannot be kept from the jury by a waiver of 
proof on that point or admission of the fact, if the party desires to 
have the testimony out. 

8. In a question of bona fides as to a settlement on wife and children 
by a debtor, proof of debts existing and outstanding against him at 
the time of the settlement is proper evidence, and a transcript from 
the record, of a mortgage, is competent for that purpose. 

4, A settlement in favor of wife and children, or either, will be sup- 
ported, if made in good faith and with no intent to defraud creditors ; 
but one by debtor in greatly embarrassed circumstances, of the bulk of 
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his estate, leaving but a pittance, and insufficient for the debts, can- 
not be supported. 

5. A verdict of the jury, supported by the evidence and law, will not be 
set aside, especially when no error of the Court is complained of. 


Trover, etc., in Muscogee Superior Court. Tried before 
Judge WorrRILL, May Term, 1859. 


This was an action for a negro man, Charley, brought by 
Dempsey Brown against Philip A. Clayton. For a portion 
of the facts, see 17 Ga. Rep., 217, the case having before 
been to the Supreme Court. 

At the last trial in the Court below, the jury found a sec- 
ond time for the plaintiff; and counsel for defendant moved 
fer a new trial on the following grounds: 

1st. Because the Court erred in rejecting the portion of 
the answer of Clayton which went to prove the value of the 
negro. 

2d. Because the Court erred in admitting in evidence all 
that portion of the testimony of the witness, Hart, in two sets 
of interrogatories, which went to show the manner in which 
the negro went into the possession of Clayton, and what took 
place on the trip to Selma, Alabama, defendant’s counsel ad- 
mitting at the same time the conversion of the negro without 

roof, 
, 3d. Because the Court erred in admitting in evidence, for 
the purpose of proving the indebtedness of Reeves, the trans- 
script of the record from Bibb Inferior Court, going to show 
the indebtedness of Reeves, on a mortgage, to Clayton. 

4th. Because the verdict of the jury was without evidence 
and greatly against the weight of evidence. 

It was proven that on the 22d day of November, 1837, 
James T. Reeves, by virtue of a marriage settlement, con- 
veyed to Philip A. Clayton sixteen negroes, consisting mostly 
of men and women, to hold, in trust, for the sole and separ- 
ate use of Amelia E. Reeves, his wife, “during her natural 
life and such children as may be the issue of the present mar- 
riage.” Among the negroes thus conveyed was a boy sixteen 
years old, named Charles. : 

On the 15th day of November, 1841, in the Inferior Court 
of Bibb county, William Holmes recovered a judgment against 
said James T. Reeves, for the sum of $134 00, with interest 
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and cost of suit, from which a writ of fi. fa. was issued, and on 
the 15th day of May, 1845, was levied by William Hampton, 
Sheriff of Houston county, on the boy Charles, as the property 
of the said Reeves. On the 6th day of January, 1846, the 
boy was sold at sheriff’s sale and the plaintiff, Dempsey Brown, 
purchased him at the price of $512 00. In April, 1847, 
the defendant, Clayton, as trustee for Mrs. Reeves, obtained 
possession of the boy, and shortly thereafter, Brown brought 
his action of trover as above for said slave. 

Pending the action, the plaintiff, Brown, propounded cer- 
tain interrogatories, under the Act af 1847, to Clayton, to 
show who he had hired the negro to since he had had posses- 
sion of him, the amount of hire he had received, ete. After 
answering plaintiff’s questions, Clayton then went on and 
stated how much he thought the negro was worth, there be- 
ing no question to authorize the answer. ‘This answer was 
objected to, and the objection was sustained by the Court, as 
above appears. 

To prove the conversion of the slave, plaintiff offered the 
answers to interrogatories of Crawford Hart, who stated that 
Brown placed the negro Charles in his possession to sell, 
and that he and the negro were traveling in a Jersey-wagon ; 
that Clayton, in company with one Reeves, overtook them 
near Selma, in Alabama; that Clayton demanded the negro; 
witness proposed to take the negro back to Columbus and 
confine him in jail until Clayton’s claims could be investi- 
gated; thereupon, they started back to Columbus, and as they 
were going along, Clayton asked witness to let him ride in 
the wagon, and to let the negro ride on Clayton’s horse; wit- 
ness consented ; they stopped for some cause, when Clayton 
got out of the wagon, jumped on the horse of Reeves, and 
he and the negro ran off. 

This part of the witness’ answer was objected to by Clay- 
ton’s counsel, who said they would admit the conversion. 
The objection was overruled, and defendant excepted. 

To show indebtedness on the part of Reeves at the time he 
settled the negro on his wife, the plaintiff offered to read to 
the jury a certified copy of proceedings had in Bibb Inferior 
Court on the part of Clayton, against Reeves, to establish a 
lost mortgage, note, etc., the mortgage being dated September 
4, 1857, to secure the payment of $350 00; also, the fore- 
closure of said mortgage; and also, a transcript. of other pro- 
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ceedings in sail Court on the part of Clayton, against Reeves, 
to establish ‘the copy of the fi. fa. issued on the foreclosure 
of the mortgage; which transeript further showed that the 
copy ji. fa. so established was delivered to the Sheriff of Bibb 
county 18th May, 1838, and returned “no property,” Jane 
19th, 1838. : 

This evidence was objected to by defendant’s counsel, and 
the objection overruled by the Court. 

The evidence showed that at the time of the settlement, 
Reeves was considerably indebted. Holmes proved that he 
owed him $134 00, and that he was also indebted to various 
persons in Macon. The record from Bibb Inferior Court 
showed that he owed Clayton $350 00. Mrs. Reed’ proved 
that the girl Louisa was sold by the sheriff in 1839, and that 
she was worth $600 00. Clayton’s mortgage fi. fa. in June, 
1838, was returned, “no property.” Asa Thompson proved 
that the boy Charles was sold in 1845 by the Sheriff of Hous- 
ton county, under divers executions against Reeves. There 
was proot that Reeves owned about twenty negroes, a horse, 
buggy and piano; sixteen of which negroes were in the deed 
of settlement, and were valuable men and women, leaving 
him three or four negro children, the horse, buggy and piano, 
worth some $1,400 00. 

The evidence in the case is voluminous, but the above 
statement of it is deemed sufficient to a proper understanding 
of the points decided. 

The motion for a new trial was overruled by the Court on 
all the grounds taken, and defendant excepted. 


IncraM & RusseLL; Jones & Jones, for plaintiff in 
error. 


DovuGHERTY, contra. 
By the Court.—Lyon, J., delivering the opinion. * 


Interrogatories were exhibited to the plaintiff in error by 
the defendant, under the Act to authorize and compel dis- 
coveries at common law, December 17, 1847, to compel him 
to discover to whom he had hired the negro, and the amounts 
he had received for the negro. Clayton, in his answers, 
stated what he considered the negro to be worth, and this 
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part of the answers the plaintiff refused to réad as evidence, 
and when the defendant offered to read it as evidence, plain- 
tiff objected, and the Court sustained the objection. This is 
the first ground of error complained of. 

1. The Act of 1847 enacts that these interrogatories may 
be sued out when pertinent, “and such as the adverse party 
would be bound to answer upon a bill of discovery in a Court 
of Chancery,” and that the answers to such interrogatories 
‘“‘ shall be evidence at the trial of the cause, in the same man- 
ner and to the same purpose and extent, and upon the same 
condition, in all respects, as if the same had been procured 
upon a bill in Chancery for discovery, but no further or oth- 
erwise.” An answer to a bill in Chancery, for discovery, is 
evidence for the defendant, so far as it is responsive to the 
call in the bill for discovery or connected necessarily with 
the responsive matter, or explanatory of it.” Eastman vs. 
McAlpin, 1 Kelly, 170. The answer of Clayton to the in- 
terrogatories could only be evidence for him when responsive 
to the call, according to the rule stated. It was not respon- 
sive—connected with the response—nor explanatory of it, 
It was, therefore, not evidence, and was properly ruled out. 

2. The evidence of witness, Hart, the objection to which 
forms the second ground of complaint, was properly admit- 
ted. It was relevant to the issue, showed a conversion of 
the negro by Clayton, and could not be excluded by any rule 
that we know of, simply because the opposite party was will- 
ing to admit a conversion. The plaintiff was not bound to 
take his admission. The fact that the evidence placed the 
defendant in an unfavorable light, before the jury on the 
trial, does not alter the rule, To have avoided its conse- 
quences, he should not have been guilty of the wrong in the 
first place. Nothing can excuse one for a wrongful act or 
breach of faith, when the Courts are always open for his pro- 
tection. Mr. Clayton was not ashamed to be guilty of both 
these to get the advantage of his adversary ; yet, when the 
matter comes to be investigated, he insists on the advantage 
thus acquired, but thinks it a great hardship that his conduct 
should be exposed and his title put in jeopardy in conse- 
quence. We cannot help him out of the dilemma. 

3. We were not able to see the force of the objection to 
the transcript of the record of the mortgage debt from Reeves 
to Clayton. The question before the jury was, whether the 
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deed from Reeves, under which Clayton claimed, was fraud- 

ulent against creditors? And for this purpose, the existence 

of debts against Reeves, at that time, was admissible. This 

was a debt against him at that time, and the transcript was 
roper evidence of it. 

And this brings us to the only other point in the case, and 
that is, was the verdict without evidence, or so strongly and 
decidedly against the evidence as to require us to order a 
new trial ? 

The evidence shows that Reeves, at the time of making 
this deed of settlement, was possessed of some twenty negroes, 
a horse and buggy, and a piano. He settles some sixteen of 
the negroes, all valuable men and women, on his wife and 
children, retaining out of the deed some four negroes, one of 
which was under mortgage at the time, and the three others 
were small children, and what became of them, the record 
does not show. Charles, the negro in controversy, was levied 
on and sold in 1845. One of the executions under which he 
was sold—and he was sold under divers—was on a debt that 
was in existence when the settlement was made. Reeves, at 
the time of the settlement, was otherwise indebted, and to 
various persons. 

4, Now, it is settled that a father and a husband may 
make settlement on his wife and children, or on either, and 
the same will be protected against unexisting debts, provided 
it be a reasonable and fair one—one made in good faith, and 
not with an intent to defraud creditors. and the intent must 
govern. The settlement must not be of his whole estate and 
a valuable one, retaining but a pittance, and wholly insuffi- 
cient to pay debts, as in this case. Such a settlement as this 
never was, and ought never to be, sustained against a creditor. 

5. The intent to defraud creditors is too plain. But the 
question was an open one for the jury. It was fairly sub- 
mitted to them at least. There is no complaint as to the 
charge, and their verdict was against its bona fides, and that 
verdict, we think, was with the evidence, and it must stand. 

Judgment affirmed. 
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FORMAN eéé al, vs. TROUP et ai. 


1. By the will of the late Governor Troup, he directed that his executors 
keep his property together for three years, giving to the heirs in the 
meantime a decent and becoming support. ‘‘ At the expiration of 
three years, and on the first day of January next thereafter, he de- 
sired that all of the property, of which he died possessed, with the 
increments, both real and personal, be divided as nearly as possible in- 
to three equal shares. I mean specifically, one share for the children 
of Florida, one share for Oralie, and one share for George M. Troup, 
who are to have, and to hold the same to them respectively, their 
heirs and assigns forever with these exceptions, viz: If Oralie should 
die without legal lineal heir or heirs, then shall her share go to the 
children of Florida, to be equally divided among them, or the surviy- 
ors; and if George shoald die without legal lineal heir or heirs, then 
shall his share descend to the children of Florida likewise, or the sur- 
vivors.”’? Held, that upon the death of George M. Troup, without 
legal lineal heir or heirs, the one-third share of his father’s estate be- 
queathed to him, vested in the children of Florida, his sister. 


Decision on Demurrer at April Term, 1859, of Chatham 
Superior Court, by the Hon. Witu1amM B, FLEMING. 


Mr. Justice Lumpkin states the facts of the case in his 
opinion. 


Loyp, JoNES, JACKSON and WARD, for plaintiff in error. 
Law & Bartow, for defendant in error. 
By the Court.—LumPxKIN, J., delivering the opinion. 


I have no difficulty whatever in arriving at the conclusion 
that the devise over in this willis good. Viewed either in the 
light of our own legislation, or by the technical rules of 
Westminster Hall, there is no legal obstacle in the way of 
the manifest intention of this testator. 

According to the English decisions this is not a limita- 
tion void under the rule against perpetuities, Let us exam- 
ine it for a moment. The devise to the children named 
“who are to have and to hold the same to them respectively, 
their heirs and assigns forever,” would give each a fee simple. 
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But it does not stop there, the condition is annexed at once 
“with these exceptions.” And whatistheexception ? “If Oralie 
should die without legal lineal heir or heirs, then shall her 
share go to the children of Florida, to be equally divided 
among them or the survivors ; and if George should die with- 
out legal lineal heir or heirs, then shall his share descend to 
the children of Florida likewise, or the survivor.” Accord- 
ing to the English Courts this condition makes it manifest 
that the “lineal heirs” of these devisees are objects of the 
testator’s bounty, as well as Oralie and George, and that upon 
the indefinite failure of such lineal heirs, he desires the prop- 
erty to go over. To effect this double purpose, the English 
Courts curtail the fee-simple flowing from the words “ heirs 
and assigns,” and by implication give the first taker a fee- — 
tail, the first being easily alienable to the defeat of the heirs, 
and the latter much more difficult of alienation. Thus the 
first intent in favor of the heirs is promoted. But if it was 
construed a fee-simple, the limitation over would be an execu- 
tory devise, and as it is limited on an indefinite failure of is- 
sue, the limitation is too remote, and that intention is defeat- 
ed. On the contrary, holding it an estate-tail, the limitation 
becomes a contingent remainder upon the determination of the 
fee-tail, and is good. Thus both intents are carried out by 
curtailing the fee-simple toa fee-tail. It is true that the ten- 
ant in tail could defeat both by docking the entail, but if (as 
in this case), he dies without doing so, the remainder over is 
good. For mark: when a grantor conveys an estate-tail, he 
does not part with the entire fee. There remains in hima 
reversionary interest upon the happening of a certain event, 
viz: the failure of a tenant in tail. That may happen in the 
second or fortieth generation, but whenever it does hap- 
pen, the estate reverts, and no rule against perpetuity inter- 
feres. Well, this reversionary interest he may devise, and it 
then becomes a contingent remainder in the devisee. In the 
English Courts then, regardless of the superadded words, this 
limitation over would be held a valid remainder: Doe ex dem., 
Ellis vs. Ellis, 9 East., 382 ; Lewis on Perpetuities, 177, 178 ; 
1 Jarm., 487, and authorities cited by them. 

But the Statute of 1821 converts an estate-tail in Georgia 
into a fee-simple. How affects it this question? Upon this 
Act of 1821, I would remark, that in the case of Gray vs. 
Morrison, 20 Ga., I dissented from my then associates on 


Vou, xxx—383. 
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this Bench, because they sought by a literal construction of 
that Act to give to it an effect never enforced by the Courts, 
and never dreamed of, in my judgment, by the Legislature, 
Now if we adhere to the letter of that Act, it converts into a 
fee-simple only an express estate-tail. It has nothing to do 
with estates-tail by implication, for they were not the crea- 
tures of the statute de bonis, but of the construction of the 
Court. If I was disposed thus to stick on the bark, I could 
dismiss the Act of 1821, as having nothing to do with this 
question. But such is not my view of this Act. I look 
upon it as one of a series of statutes passed by our State, 
and indicating clearly her settled policy: First, that there 
shall be no entailments of estates in families, so as to pre- 
- vent the free alienation thereof; and secondly, that avoid- 
ing this evil, the wishes of testators as to the disposition of 
their estates, should be fairly carried out, instead of being 
thwarted by technical rules suggested by, and adopted for 
the benefit of English proprietors. This latter branch of 
State policy I conceive as culminating in the Act of 1854, 
(pamp. 72), which swept away at one blow all the mass of 
legal lore on limitations and perpetuities, over whose ruins 
Chancellor Kent wept, as it fell before the ruthless invasion 
of the revised statutes of New York. Now, it would bea 
most remarkable consummation of the efforts of our legisla- 
tors, if the Act of 1821 is to be invoked always to defeat, 
rather than to promote the wise purposes for which it was 
enacted ; and it would be a sight equally as remarkable, if 
the Courts of this State held down the Act of 1854 to the 
phrases enumerated therein, regardless of the clearly ex- 
pressed intention of the Legislature, to put an end to the 
‘murder of men’s wills, by imputing to them an intention of 
violating a law which they respected, by creating an estate of 
which many of them never heard. 

I should not attach much weight to these last words, if 
they stood alone; but taken in connection with the former 
words, they show, to my mind, clearly, that the testator was 
looking to a period within the lives of some of Mrs. Bryan’s 
children then living, and no farther: 

But a devise on failure of issue within a life in being, 
and 21 years is good: Fearne on Rem., 468, side page. It 
need not be at the death of the first taker. 

But even if all this reasoning is bad, yet, our Act of 1854 
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seems to me conclusive. Look at it by the old rule of con- 
struction—the old law—the mischief and the remedy. The 
old law was, that a devise over on failure of issue should be 
construed an indefinite failure. 

The mischief was, that by this technical, artificial, and un- 
reasonable rule men’s intentions were continually frustrated 
and legatees deprived of what was justly theirs. 

The remedy was, to cut up by the roots the rule referred 
to, as Parliament had done in 1838, and the Legislature used 
as broad words as they could to effect it. It is quibbling to 
say that “lineal heirs” is not an equivalent term to “ issue.” 
The mischief in both cases is the same, and the same remedy 
applies. 

For myself, I shall never consent to such a construction of 
either the Act of 1821 or 1854. And of all men, never would 
I impute such an intention to violate the laws of his State to 
a man who loved her, and every letter of her laws, and ev- 
ery inch of hersoil with an energy and devotion that no soul 
could inspire but that of George M. Troup. 

There are in this will several superadded words which, in 
my opinion, would of themselves relieve it of all difficulty, if 
difficulty existed. In 8th Georgia, I announced that, for my- 
self, the limitation to “survivors” would always rebut, in my 
mind, an indefinite failure of issue. In Gray vs. Morrison, 
20 Ga., I adhered to that opinion, and dissented from a ma- 
jority of the Court. I refer to that opinion for the reasons 
which subsequent reflection has only strengthened. 

The provisions for an “equal division” of the estate among 
the surviving children of Florida, in this case, confirms the 
construction which makes the testator look to the failure of 
issue at the death of Oralie and George. 

The demurrer should be sustained and the bill dismissed. 
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GRIGGS vs. DANIEL. 


1. On a bill filed for the recovery of a negro, and the only evidence o 
title relied on by complainant was a deed from one Tinly, reciting on 
its face that he had conveyed said negro previously to another person: 
Held, That the plaintiff had no right to recover, and the bill was prop- 
erly ordered to be dismissed. 


Decision by Judge WorRILL, at Taylor Superior Court, 
at April Term, 1860. 


The complainant, Sarah Jane Griggs, filed her bill in 
Taylor Superior Court, against John Daniel, whereby she al- 
leged that she was the duly and legally qualified trustee of 
Nancy Griggs. The said complainant founded her claim to 
the property mentioned in the bill upon the following instru- 
ment in writing: 


“ GEORGIA—RIcHuMonp County : 


“Whereas, about the year 1812, I, John Tinly, of the 
county and State aforesaid, executed a deed of gift to my 
daugter Rebecca Daniel, formerly Tinly, and the heirs of 
her body, to a certain negro girl named Katy, about twelve 
years of age, which deed has been destroyed ; and whereas I 
wish to secure to Nancy Griggs, formerly Tinly, the daughter 
of the said Rebecca, the said negro Katy and her increase, 
since the destruction of said deed: Now, this indenture, 
made and entered into this 25th day of June, 1836, be- 
tween John Tinly, of the county and State aforesaid, of the 
one part, and Thomas Griggs, of the county of Talbot, and 
State aforesaid, of the other part, witnesseth that I, the said 
John Tinly, for and in consideration of the love and affection 
which I have for my daughter, Nancy Griggs, and also for 
and in consideration of the sum of five dollars, to me in hand 
paid by Thomas Griggs, the husband of the said Nancy 
Griggs, the receipt of which I hereby acknowledge, have 
granted and sold unto the said Thomas Griggs, to and for 
the serarate use of the said Nancy Griggs, and the heirs of 
her body, the said negro girl Katy and her child Rose, born 
since the making and execution of the deed mentioned in the 
first part of this instrument, to have and to hold the said 
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negroes, Katy and Rose, together with their future increase, 
unto the said Thomas Griggs, his heirs and assigns forever, 
to and for the sole benefit and use of the said Nancy Griggs 
and the heirs of her body, as aforesaid; and the said negroes 
are in no wise, and under no circumstances, to be subject to 
any debts of her husband, Thomas Griggs. And the said 
John Tinly do, by these presents, warrant and defend the 
said negroes unto the said Thomas Griggs, his executors and 
administrators in trust as aforesaid, against me and my heirs, 
and all and every person whatever. 


his 
“JOHN  TINLY. 
mark, 
“Signed, sealed and delivered in presence of 
“Gro. M. WALKER, 
“A. J. MILuer, N. P.” 


The Court, upon the ‘hearing, dismissed the bill, upon the 
ground that complainant could not recover upon the deed 
mentioned in said bill. The complainant excepted, and as- 
signs the same as error. 


J. T. May, for plaintiff in error. 
GricE & WALKER, contra. 


By the Court.—Lyon, J., delivering the opinion. 


This was a bill filed for the recovery of a negro woman 
named Rose. Some reasons are given in the bill why resort 
was had to a Court of Equity, instead of prosecuting her 
rights at law, which are not necessary to notice in this place. 
The whole title of the complainant to the negro, as set out 
in the bill, and on which a recovery depended, was a deed of 
gift made by John Tinly, the grand-father of complajnant, 
on 25th June, 1836, in which John Tinly recites that he, 
about the year 1812, executed a deed of gift to his daugh- 
ter, Rebecca Daniel, who was the mother of Sarah Jane 
Griggs, for whose benefit this bill was filed, and the heirs of 
her body, to a certain negro girl named Katy, about twelve 
years old. Which deed has been destroyed, and whereas I 
wish to secure to Nancy Griggs, formerly Tinly, the daughter 
of said Rebecca, the said negro girl Katy and her increase: 
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Now, this indenture, made, ete. The deed then goes on regu- 
larly to convey said negro Katy and her child, Rose, to 
Thomas Griggs, in trust for Nancy Griggs. ‘There is no al- 
legation in the bill that the grantor had the possession of 
the negroes, or the right to convey them. The defendant 
answered the bill, and the parties went to trial. Upon the 
reading of the bill to the jury, defendant moved to dismiss 
the bill on various grounds, among others, that there was no 
equity in the bill. The Court sustained the motion, and as 
the parties were before the jury, a verdict was taken in con- 
formity to the decision of the Court. Complainant excepted 
to the rulings of the Court and decree of the jury. 

We think that the ruling of the Court, dismissing the bill 
for want of equity, was riyht. The complainant showed no 
title whatever—no right to a recovery. The deed of gift 
from John Tinly, made in 1836, showed on its face, and was 
a part of the deed, that he, John Tialy, had no title to the 
negro Katy and her child Rose, but that, by deed of gift 
made in 1812, twenty-four years previously, he had parted 
with his title to the negro, to Rebecca Daniel. Therefore, 
he had no other title to convey to Mrs. Griggs. His title 
conveyed none, and Mrs. Griggs got none by that deed; 
hence, there was no equity in the bill, and it was properly 
ordered to be dismissed. 

The taking of a decree was certainly irregular, but that 
does not seem to have been done by the order of the Court, 
or against the objection of complainant. We can not review 
that, unless it was the act of the Court, which it does not ap- 
pear to be. 

Judgment affirmed. 
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EASTER vs. SNELLING. 


1. A party has the right of appeal from a confession of judgment at 
Common Law, and a reservation of the right is unnecessary. 


Tried before Judge Krppoo, at June Term, of Webster 
Superior Court, 1859. 


The opinion of the Court embodies the facts. 
SaMvEL D. Evay, for plaintiff in error. 
By the Court.—Lyon, J., delivering the opinion. 


The plaintiff in error confessed a judgment to the defend- 
ant in error at common law, and entered an appeal from 
the same without having reserved the right in the confession. 
When the cause came on to be heard on the appeal, on mo- 
tion, the Court dismissed the appeal, on the ground that no 
appeal could be taken from a confession of judgment, unless 
the right was reserved. In this we think there was error. 
The confession stands in place of a verdict—has that effect, 
and no other, and the appeal lies from it as well as from a 
verdict. 

Judgment reversed. 
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KLINK, administrator, vs. THE STEAMER CUSSETA 
AND OWNERS. 


1. The order of the Judge of the Superior Court, (before whom the appli- 
cation and affidavit is made,) to the Clerk to issue execution for the 
sum sworn to, with costs, in favor of the applicant against a steamboat 
and owners, which order is signed by him officially, is a substantial 
compliance with the requirements of the Act of December 7th, 1841, 
‘‘That the Judge or Justice shall grant an order to the Clerk to enter 
up judgment, 

2. Had the proceedings been illegal on this account, they could have been 
cured by an order nunc pro tunc, so as to proceed at once with the trial, 
the rights of third persons not having intervened. 


Statutory Proceeding to enforce Claim against Steamboat 
and Owners, in Muscogee Superior Court. Tried before 
Judge WorRILL, at November Term, 1859. 


This was a proceeding under our Statute, (Cobb’s Digest, 
. 427,) to enforce and collect a debt due by the owners of the 

Steamboat Cusseta, to John W. Freeman, for services ren- 
dered as captain of said boat. Upon making the affidavit 
required by law, Judge CRAWFORD ordered an execution to 
issue, which was levied upon the boat. One of the owners 
filed a counter-affidavit, denying the indebtedness, and the 
issue thereon came on for trial on the appeal in the Court. 

The defendant moved to quash the fi. fa. upon the ground 
that no judgment was rendered by the Judge before whom 
the affidavit was made. The Court granted the motion, and 
plaintiff excepted. 

Plaintiff then moved to amend and enter judgment nunc 
pro tunc. The Court granted this motion, and defendant 
excepted. 

The cause proceeded, and plaintiff was non-suited, to which 
he excepted. 


JoHNSON & SLOAN, for plaintiff in error. 


WILEY WILIAMS, contra, 
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By the Court.—Lyon, J., delivering the opinion. 


John W. Freeman, the plaintiff’s intestate, for the pur- 
ose of collecting a debt claimed to be due him by the own- 
ers of the steamboat Cusseta, and enforcing the lien on said 
boat, given to him by statute for such services, (Cobb, 427), 
made application to the Honorable Martin J. Crawford, 
then Judge of the Superior Court of that county—Musco- 
ee—on the 24th February, 1854, and on that day made affi- 
avit before him, in compliance with the terms of that stat- 
ute. Judge Crawford, instead of granting an order to the 
Clerk of the Superior Court, to enter up judgment on said 
affidavit, in favor of said applicant, as required by the stat- 
ute, entered up and signed an order, directed to the Clerk, 
in which the affidavit was substantially recited, and execution 
ordered to issue in favor of applicant against the boat and 
its owners, for the amount sworn to be due, with the costs 
of proceeding, which order was signed by the Judge officially. 
Upon this order the Clerk issued execution, which was levied 
on the boat. One of the owners having filed a counter-affi- 
davit and given a bond, as provided for in 3d section of that 
Act, the proceedings were returned to the Superior Court 
for trial of the issue between the parties. And on the trial 
of the cause, the presiding Judge held that the order of Judge 
Crawford was not in compliauce with the provisions of the 
statute, and that the execution and levy were illegal. To 
this decision plaintiff excepted. 

The Court, on application, granted an order to the Clerk 
to enter up judgment on the affidavit nune pro tune, and de- 
fendant excepted. Other points were made, but it is unne- 
cessary to notice them, as our judgment on these two points 
will dispose of the others. 

1. The object of the statute, in requiring the Judge or 
Justice to grant an order to the Clerk to enter judgment on 
the affidavit, was, that the application should in that way 
show that it had received his sanction or approval. That 
order is the only judicial act required by the statute to give 
these proceedings the force of a sentence or judgment, 

The order of the Judge to the Clerk, to issue execution for 
a specific sum, with the costs, was equivalent to a judgment. 
It was his judicial sanction and approval of the application, 
and was a substantial compliance with the requirement of 
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the Act. An order to the Clerk to enter up judgment could 
have done no more. A judgment entered up by the Clerk 
would not have been more effectual. The Judge, instead of 
ordering the Clerk to enter judgment, has entered up the 
judgment himself. Hence, we think the Court erred in hold- 
ing that the order was not a compliance with the statute, 
and that the execution was void. 

2. Had there been no order, or an insufficient one, we 
think it could have been remedied by an order nune pro 
tune, and when so remedied, the trial of the cause should 
have gone on between the parties as though the proceedings 
were regular from the commencement, when the rights of 
third persons had not intervened. 





MAYOR & COUNCIL OF THE CITY OF COLUM- 
BUS vs. JAQUES e¢ al. MAYOR & COUNCIL OF 
THE CITY OF COLUMBUS ¢ al., vs. OLIVER, So- 


licitor-General ez rel. 


1. On a motion to dissolve an injunction, it is error in the Court to tax 
the defendant upon the refusal of such motion with the whole costs of 
the proceeding. 

2. Any obstruction to a public street in a city, is a public nuisance. 

8. A Court of Equity has jurisdiction, and will, in a proper case made 
by injunction, restrain a public nuisance. 

4, The Legislature, 21st December, 1827, authorized certain commis- 
sioners to select a, site and lay out an oblong square of 1,200 acres as a 
reservation for the common and town of Columbus, to lay out lots, 
with appropriate streets, alleys, squares, etc. On 19th December, 
1828, the Legislature passed another Act, ‘‘ That the Intendant and 
Commissioners shall in no wise have power to alter the plan of said 
city by shutting up streets or otherwise, nor to permit any dwelling- 
house or other buildings to be put on any of the streets or common of 
said town, under any lease or leases, or in any other way:’’ Held, 
That the Mayor and Council of the city of Columbus, under this restric- 
tion, had no power to erect, or cause to be erected, a market-house in 
the streets of said city. 
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In Equity, in Muscogee Superior Court. Decisions by 
Judge WORRILL. 


These two cases, relating to the same subject-matter, and 
involving the same facts and legal questions were argued and 
decided together. 

The object of the bills—one filed by Jaques and others, 
the other by the Solicitor General, ex 7e/—was to enjoin the 
City Council of Columbus from the erection of a new mar- 
ket house, inthe course of construction, in Oglethorpe street 
in said city. 

Complainants, among other things, allege that they are 
citizens and tax-payers of the city of Columbus; that said 
city is largely indebted; that the Council have employed 
Goetchins & Hodges, contractors, to build a new market- 
house in said city at heavy cost; that the erection of said 
market is an obstruction in and to the streets of said city, 
and is a nuisance, and that the appropriation of money for 
said purpose violates the 7th section of the Act of 1846, 
which provides that no order or resolution for the payment 
of money, ete., exceeding three hundred dollars, except for 
the ordinary expenses of said city, shall have any force or 
effect, unless said order or resolution be passed by a majority 
of the whole board at two successive meetings. 

It was upon the ground of a violation of this provision of 
the Act of 1845 that Judge Worrill granted the injunction 
in the first named case. ‘To which order, counsel for defen- 
dants excepted. 

In the second named case, after argument, he granted the 
injunction, and counsel for defendants excepted, and assigned 
for error— 

1st. That the Court had no jurisdiction. 

2d. That the Solicitor General has no power or authority 
to file said bill. 

3d. That the injunction was improperly granted. 


JOHN PEABopy, JoHnson & SLOAN, for plaintiffs in er- 
ror. 


B. A. THornton, W. WILLIAMs, BLANDFORD, contra. 
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By the Court.—Lyon, J., delivering the opinion. 


Two bills were filed against the Mayor and City Council 
of Columbus. 

One by the Solicitor General, for the State of Georgia, on 
the information of a Jarge number of the citizens and tax- 
payers of the city of Columbus, to enjoin the Mayor and City 
Council from the erection of a large building for a market- 
house, with a hall above, to be let for concerts and exhibi- 
tions, which they (the City Council) had contracted for, and 
contemplated erecting in the centre of Oglethorpe street; 
which is alleged to be one of the most public thoroughfares 
and commonly used streets in the city, and that such intended 
building was an obstruction thereof, in violation of the char- 
ter of said city, and of the rights of the citizens of said city, 
and of the citizens of the State of Georyia, to the free and 
uninterrupted use thereof, for trade, travel, etc., as a public 
highway. The Court, on a hearing, sanctioned the applica- 
tion, and ordered an injunction to issue. To this decision 
the Mayor and City Council excepted. 

The other bill was filed by the complainants therein, as 
citizens and tax-payers of the city, alleging the additional 
ground, that the contract for the erection of said building 
was void, and ought not to be enforced as against the tax- 
payers, because it was in violation of 7th section of an Act 
of 1845, that provides, that no order or resolution for the 
payment of money exceeding $300 00, except for the ordinary 
expenses of said city, shall have any force or effect, un- 
less said order or resolution be passed by a majority of the 
whole Board of the City Council of said city at two succes- 
sive meetings thereof. The bill alleged that the contract 
had not been passed by two successive meetings, as required 
by the Act. This injunction was allowed by the Court, and 
upon an application to dissolve, the motion was not only re- 
fused, but the Mayor and City Council ordered to pay the costs 
of the whole of the proceeding. This judgment was also 
excepted to. Subsequently, or perhaps at the same time, 
the injunction was so far modified as to allow the defendants 
to go on with their contract or make a new one, provided 
such contract should subsequently be passed upon and ap- 
proved by a majority of the whole board at two successive 
meetings, in terms of the Act. It is conceded the City 
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Council has subsequently complied with the law, and that 
the injunction, in consequence, has ceased to be effective. 
Tho only practical] question for our consideration, therefore, 
is that of the judgment of the Court taxing the defendants 
in the bill with costs and directing execution to be issued 
and levied for that purpose. ‘ 

1, In this there was error. The costs in that behalf, as 
in all other cases, must abide the result of the final trial of 
the cause, and so that judgment must be reversed on that 
ground. 

Was the Court right in granting the injunction on the bill 
filed by the Solicitor-General on the information of the citi- 
zens and tax-payers, on the grounds therein alleged ? 

To understand fully the force of this application, it is ne- 
cessary to advert to the charter of the City of Columbus, and 
various additional amendments thereto, by different Acts of 
the Legislature, in which the lands on which the city is built 
was granted to the city, and the powers conferred therein— 
first in Commissioners, and subsequently in the Mayor and 
City Council. The first Act on the subject was passed on 
the 24th December, 1827, of which the following is a copy: 


AN ACT 


To lay out a trading town, and to dispose of all the lands re- 
served for the use of the State near the Coweta Falls on the 
Chattahoochee River, and to name the same.—[ Assented to 
Dec. 24, 1827, Daw. Comp., 470. | 


[1.] 1. Be it enacted, etc. That His Excellency the Gov- 
ernor shall, immediately after the passage of this Act, ap- 
point five commissioners to select the most eligible site, and — 
cause to be laid out and distinctly marked on the reserve 
aforesaid a town, upon such plan as they may devise and ap- 
prove, having special regard to the future commercial pros- 
perity of said town and the health of its inhabitants. 

[2.] Sec. 2. That said commissioners, in the execution of 
the duties by this Act assigned them, shall lay out a square 
or an oblong square fronting the Chattahoochee River of 
twelve hundred acres, as a reservation for the common and 
town of Columbus, within which square they shall lay out 
not less than five hundred building lots of half an acre each, 
with an appropriate number of streets, alleys, and a suitable 








610 SUPREME COURT OF GEORGIA. 


Mayor and Council of the City of Columbus vs. Jaques e¢ al, 











number of reserved squares for public buildings, etc. ; seo. 
ondly, one square within the town and common reserve of 
ten acres shall be laid out and appropriated to and for the 
use of the county of Muscogee, as a site for their public 
buildings, with the privilege of selling so much of the said 
ten acres as the commissioners of the court-house and jail of 
said county may deem proper to aid them in building a court- 
house and jail; but in the event of the commissioners of the 
court-house and jail selecting some other site than the town 
of Columbus for their public buildings, then and in that case 
the aforesaid lot of ten acres shall revert to, and become 
again vested in the State. 

[3.] Sec. 10. That the said town shall be called ‘and 
known by the name of Columbus. 


Under this Act, it seems that the commissioners therein 
named Jaid off the city of Columbus into streets, lots, squares, 
etc., as they were authorized to do, and as they exist at this 
day. On the 19th December, 1828, the Legislature passed 
another Act, of which the following is a copy: 


AN ACT 


To incorporate the town of Columbus, in the county of Mus- 
cogee, and to provide for the election of an Intendant and 
Commissioners for the same.—{ Assented to 19th Decem- 
ber, 1828, Daw. Comp., 474. ] 


[4.] Sec. 3. And be tt further enacted, ete. That the In- 
tendant and Commissioners shall in no wise have power to 
alter the plan of said town by shutting up streets or other- 
’ wise, nor to permit any dwelling-house or other buildings to 
be put on any of the streets or common of said town under 
any lease or leases, or in any other way. 

[5.] Sec. 4. That the Intendant and Commissioners of 
said town shall have power to lease the common and other 
property of the town for any term not exceeding three years 
at any one time. 

[6.] Sec. 5. That the Intendant and Commissioners shall 
have power to pull down and destroy, as a nuisance, all ob- 
structions in the streets of said town, and all dwelling and 
other houses on the common and unsold lots within the cor- 
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porate limits of said town, which shall embrace the town and 
common belonging thereto. 

On the 21st December, 1831, the Legislature, by Act, au- 
thorized the Intendant and Commissioners of Columbus, and 
their successors in office, “to lay off and lease any lots in said 
town, below Thomas street, for the purpose of building 
wharves only, for any number of years, as they may think 
proper, not exceeding twenty, for the use and benefit of said 
town.” By an Act of 23d December, 1835, “The election 
of a Mayor, in lieu of the Intendant and six members, (which 
number, by an Act of December 25th, 1845, was increased 
to twelve Aldermen), of the City Council, to be known as 
the Mayor and Council of the city of Columbus,” with power, 
by sec. 12, “to pass all by-laws necessary for the government 
of said town which do not conflict with the Constitution and 
laws of the State of Georgia, and of the United States, ref- 
erence to which alone shall be had in the adjudications upon 
this Act.” By an Act of December 25th, 1837, “The 
Mayor and Councilmen of the city of Columbus are authorized 
to lease all of the south commons, or so much thereof as may 
be necessary for the purpose for which they are now used, 
for the term of twenty years, at such rates as they may deem 
necessary to the interest of said city of Columbus.” Again, 
in December 22d, 1840, “the Mayor and Council of the city 
of Columbus may, and thereby were authorized to define 
Bay street in said city, and to limit its width to one hundred 
feet; and to lay off water lots up and along the western 
boundary line of said street, and on the north common of 
said city, beginning,” ete; and by the second section, “to 
dispose of said water lots by lease or sale for such time and 
on such terms as they may deem best for the interest of said 
city, and to execute titles to the same.” 

These are all the different enactments, or legislative pro- 
visions, on the subject to which our attention has been di- 
rected, or which we deem necessary to. notice. 

The questions that present themselves to our consideration 
are— 

1. Whether the facts constitute a public nuisance ? 

2. Whether injunction is a proper remedy, or whether it 
will lie in such case? 

3. Whether the City Council of Columbus have, by their 
charter and subsequent legislation, such control over the 
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streets as enable them to erect the building for the purposes 
contemplated ? 

The nuisance here complained of is:of a particular kind, 
termed, in the books, a purpresture, which signifies a close, 
or enclosure; that is, when one encroacheth and makes that 
serviceable to himself which belongs to many. “ And be- 
cause it is properly, when there is a house builded or an in- 
closure made of any part of the King’s demesne, or of a 
highway, or a common street, or public water, or such like 
things, it is derived of the French word pourpris, which sig- 
nifies an inclosure; but specially applied as is aforesaid, by 
the common law:” Coke on Lit., 3 Vol., 4 Waterman’s; 
Eden on Inj., 259. “There is no doubt but that all infuries 
whatsoever, to a highway, as by digging a ditch or making 
a hedge across it, or laying logs of timber in it, or by doing 
any other act which will render it less commodious to the 
King’s subjects, are public nuisances at common law:” 1 
Russ. on Cr., 346. “Any contracting or narrowing of the 
highway is a nuisance: Ibid., 349. It is said that notwith- 
standing the erection of this building, the public will not be 
inconvenienced, for there will be sufficient space on either 
side of the building for the passage of the public. The an- 
swer to this is, that the public have the right to the unob- 
structed use of the whole street, just as it was wont to run, 
or as it has been dedicated to its use. In other words, to 
apply the principle to this case, the public has the right to 
the use of this entire street just as it was laid off by the 
commissioners under the Act of 1827, and any obstruction 
or encroachment on the same is a nuisance. 

3. The next question is, whether equity has jurisdiction 
or can afford relief by injunction? It is claimed that no 
such jurisdiction exists, beeause the remedy at common law 
is adequate and complete by indictment, etc. The authori- 
ties leave us no room to doubt, but that equity has jurisdie- 
tion, and can, by injunction, give relief. If there was any 
doubt as to whether the Act complained of was a nuisance, 
we would not, in a case of the importance of this, interfere 
by injunction; but there is no doubt of that fact; it is a 
plain fact—is admitted by the answer. We are aware that 
Chancellor Kent, in the Atty Gen’l vs. The Utica Insu- 
rance Co., 2 Johnson’s Ch., 370, refused an injunction against 
certain persons for carrying on the business of banking in 
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violation of an Act of the State of New York; and in that 
case, while he admitted that there was a precedent for equi- 
table interference in cases of this kind, he very gravely 
doubted whether the Court properly had the jurisdiction, 
But Eden on Injunc., 259, lays down the rule broadly, 
“that the remedy for this species of injury, is by information 
of intrusion at common law, or by information at the suit 
of the Attorney General in Equity.” Att'y Gen’l vs. Rich-~ 
ards, 2 Aus., 603; The Mayor of London vs. Bolt, 5 Ves., 
129. The ground of this jurisdiction of Courts of Equity, 
in cases of purpresture, as well as of public nuisance, un- 
doubtedly is, their ability to give a more complete and per- 
fect temedy than is attainable at law, in order to prevent ir- 
reparable mischief, and also to suppress oppressive and vexa- 
tious litigations. Story’s Equity, sec. 924; see also secs. 921, 
2-3-5. In addition to the reasons stated by Judge Story, 
in sec, 924, why the remedy at common law by indictment 
would not be complete in this particular case, I will state 
here one or two other reasons: This indictment would neces- 
sarily be against the city officers, or those who act under 
them, and in all probability the influence and moral integrity 
of these gentlemen, which would necessarily be brought to 
bear against a criminal proceeding, would more than likely 
protect them from a conviction as criminals, Besides, if the 
nuisance be erected and they should have to be abated as 
such, the whole loss would fall on the tax-payers of the cor- 
poration, and therefore the interference of a Court of Equity 
is in the highest degree necessary to prevent this outlay and 
loss of the money in which all have a common interest. This 
identical question was before the Supreme Court of Alabama, 
in the State vs. The Mayor and Aldermen of Mobile, 5 Por- 
ter, 279. That was a proceeding like this, to restrain the 
Mayor and Alderman of the city of Mobile from the erection 
of an extensive market-house in Government street, which 
would hinder and obstruct its free and uniterrupted passage. 
By a statute of the State of Alabama, passed in 1820, sup- 
plementary to the Act, to incorporate the city of Mobile, au- 
thorizing the corporation “to widen, extend and regulate the 
streets, lanes and alleys in said city, ete. And provided, 
moreover, that the street known as Government street, shall, 
and the same is hereby declared to be one hundred feet wide.” 
“This,” the Court says, “is equivalent to a declaration, that 
VoL, xxx—34, 
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it shall remain open of that width, notwithstanding any act 
to be done by the corporation.” “The corporation is vested 
with power to regulate the streets, etc., of the city under 
certain restrictions, one of which is, that Government street 
shall be one hundred feet wide. The Legislature have with- 
held the right from the corporation to regulate that street, 
in disregard of this restriction. Any act, then, done by the 
corporate body which contracts its limitations must be in- 
valid, as a usurpation of authority.” The legislative decla- 
ration, prescribing the dimensions of a street, excludes the 
action of the corporate body, so far as it comes in conflict 
with the paramount will of the Legislature, and it must in 
itsélf be taken to make it a highway, free to the passage of 
all persons, for all legitimate purposes. “ Touching the juris- 
diction of Equity in case of nuisance, though the cases in 
which it is exercised are not frequent, yet, we think it un- 
doubted.” If this legislative provision was so restrictive 
upon the power of the corporation of Mobile to interfere 
with, obstruct or impede the free and uninterrupted use of 
Government street, as a public highway, how much more so 
is the legislative restrictions of the Act of 19th December, 
1828, upon the City Council of the city of Columbus: 
“That the Intendant and Commissioners shall in no wise 
have power to alter the plan of said town, by shutting up 
streets or otherwise, nor to permit any dwelling-house or 
other buildings to be put upon any of the streets or common 
of said town under any lease or any other way.” 

4, And this brings me to the consideration of the last 
question, and that is, whether the City Council of Columbus, 
under the general grant to pass such by-laws as are necessary 
for the government of said city, or from some other Acts to 
which I have referred, do not take the power either directly 
or by implication to regulate and control the streets of the 
city as they think proper? And we are clear that they have 
no such power—no power to obstruct the streets of said city 
by the erection of any building, no matter how essential and — 
important they may deem the erection of such building for 
the benefit and welfare of the city or its citizens. Upon this 
subject there is no room left for them to judge. The legisla- 
tive prohibition is too plain and unqualified. The Act of 
26th December, 1831, to lay off and lease lots in the town 
below Thomas street, for wharves; that of 25th December, 
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1837, authorizing a lease of the South commons, and that of 
22d December, 1840, authorizing the City Council to define 
Bay street and to limit its width to one hundred feet, all 
taken together or singly, instead of showing that the City 
Council might exercise such power, plainly negative any such 
idea. If the City Council had the power, why these Acts? 
Then, holding with the Court below, that the erection of this 
market building would be such a public nuisance as a Court 
of Equity will and ought to relieve against, and that the act 
is an usurpation of power by the City Council expressly 
prohibited by the second Act of the Legislature which I have 
cited, we are compelled to affirm the judgment. 





ROGERS vs. MARINER et ai. 


1. M. gave bond to R. in the sum of $250 00, conditioned, that if M. and 
his wife deliver possession of a lot in the city of Columbus, on 25th 
December, or on demand to R. provided R. shall, on like demand, at 
the same time deliver possession to M., and wife of another lot. On 
suit to enforce payment, the plaintiff failed to show on the trial the 
quantity of interest intended to be passed between the two in respect 
to the lot: Held, That the Court properly awarded a non-suit. 

Debt on Bond, from Muscogee county. Decision by Judge 

Worri.x, November Term, 1859. 


The plaintiff in error brought an action against defendants 
to recover damages for an alleged breach of a bond given him 
by them, the condition of which is as follows: 

“The condition of this obligation is such, that if said Mar- 
iner and his wife shall, on the 25th day of December next, 
or thereafter, on demand, deliver to said Rogers, or his or- 
der, possession of the north half of the lot in the city of 
Columbus, in said county, and distinguished in the plan of 
said city as lot No. 137, with the present improvements 
thereon, provided said Rogers shall, upon a similar demand 
at the same time, deliver possession to said Mariner or wife 
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of that parcel of ground lying in said county, in the Coweta 
Reserve, and known as the southeast quarter of the one 
hundred acre lot, No. 114 in said Reserve, containing twenty- 
five acres, then this bond to be void, else to remain in full 
force and virtue.” 

Plaintiff, on the trial, put this bond in evidence. He then 
proved that plaintiff at several times offered to make the ex- 
change of lots, tendering his own to defendant, Mariner and 
his wife, and demanding theirs from them; and that they 
failed and refused to make the exchange. He also proved 
that defendant’s lot was worth $200 00 more than plaintiff’s ; 
that plaintiff had incurred expense and damage of several 
hundred dollars by having to move his family about; rent, 
etc., by reason of defendant’s refusal to make the exchange. 
After the bond was executed, plaintiff moved to town from 
his lot, expecting Mariner to take it. Mariner plowed a 
portion of this twenty-five acre lot; did not move on it; it 
was damaged by not being taken care of afterwards; Mari- 
ner disclaimed owning the lot he had agreed to exchange. 

The plaintiff having rested his case with this testimony, 
counsel for defendants then moved a non-suit, and the mo- 
tion was sustained by the Court. Afterwards, counsel for 
plaintiff moved a rule for a new trial, on the ground that the 
Court erred in granting said non-suit. 

The Court refused the rule, and counsel for plaintiff ex- 


cepted. 


IncRAM & CRAWFORD, for plaintiff in error. 


Hoxit & Hutcuins, contra. 


By the Court.—Lyon, J., delivering the opinion. 


When this case was before this Court on a former occasion, 
26 Ga., 320, a new trial was ordered because of error in the 
Court’s refusing to admit evidence to show that the estate 
intended to pass with the possession was one in fee; and fur- 
ther, that “the measure of damages depends on the quantity 
of interest which was to be interchanged with the possession.” 
The evidence had on the present trial leaves the case in more 
uncertainty and doubt than ever. The evidence wholly fails 
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to show the quantity of interest which was intended to be 

interchanged. ‘The witness says they were to make an even 

exchange, but of what interest in the lots, does not appear ; 

and as the plaintiff failed to show that, so that the damages 

might be measured, the Court did right to award a non-suit. 
Judgment affirmed. 





THE MAYOR & COUNCIL OF THE CITY OF COL- 
UMBUS vs, ARNOLD. 


1. One cannot be tried and convicted for an offense different from that 
for which he is prosecuted or called upon to answer. 


Certiorari, in Muscogee Superior Court. Decision by 
Judge WoRRILL, at November Term, 1859. : 


This was a certiorari sued out by John D. Arnold, against 
the Mayor of the city of Columbus, to reverse and set aside 
an order or sentence imposing a fine of ten dollars on plain- 
tiff for exposing to sale and selling meats in said city outside 
of the market, contrary to the ordinances thereof. The 
summons was to appear and show cause why he should not 
be fined for a “violation of the 44th section of the city or- 
dinances in refusing to pay the fees and for exposing his 
meat for sale by 6 o’clock, A. M., in said city.” Upon the 
trial, so much of the charge or accusation as related to ex- 
posing meat for sale, etc., was dismissed by the Mayor, and 
the case continued. Afterwards, at a subsequent term or 
meeting of the Mayor’s Court, the case was taken up for a 
final disposition or trial, when plaintiff moved to dismiss the 
same, on the ground that said 44th section had been super- 
ceded and annulled prior to the commission of the alleged 
offense. The motion to dismiss was refused, and this con- 
stitutes the first ground of exception and application for cer- 
ttorari. The case proceeded, and after hearing evidence, the 
Mayor imposed a fine of ten dollars on plaintiff in certiorari 
for a violation of an ordinance passed in June, 1858, 
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laying and imposing a tax of 25 cents on every quarter of 
beef, and 10 cents on every quarter of mutton, kid, lamb, 
pork and venison sold at any other place within the corpor- 
ate limits of the city than at the market-house. 

To which sentence and judgment Arnold excepted, and 
thereupon sued out his certiorari. 

The presiding Judge of the Superior Court before whom 
the certiorari was heard, sustained the same, and ordered the 
sentence of the Mayor to be reversed and set aside, on the 
ground that it was illegal and without authority of law. To 
which decision counsel for the Mayor excepted. 


JoHN PEABODY, for plaintiff in error. 
L. T. Down1nG, contra. 
By the Court.—Lon, J., delivering the opinion. 


The defendant in error was summoned to appear before 
the Mayor and City Council of the city of Columbus, to an- 
swer to a charge of the violation of the 44th section of the 
city ordinances, in refusing to pay the fees and exposing 
his meat for sale by 6 o’clock, A. M., in said city. On the 
hearing before the Mayor, the defendant was adjudged guilty, 
and fined for exposing to sale and selling meats in said city 
outside of the market. This judgment was carried to the 
Superior Court by certiorari for review, and the judgment of 
the Mayor was overruled on the hearing before Judge Wor- 
rill, and this latter judgment was brought before us by bill 
of exceptions. Upon consideration, we affirm his judgment. 
The ordinance on which the defendant was adjudged to be 
guilty, was passed long subsequently to the one under which 
defendant was prosecuted, besides the offense for which he 
was fined, was a totally different one from the one which he 
was called upon to answer; and hence, the judgment was 
necessarily wrong. 

Judgment affirmed. 
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COOK vs. WALKER. 


1. To authorize a recovery for malicious prosecution in a civil proceed- 
ing, the plaintiff must show affirmatively that the proceedings were 
malicious and without probable cause, both concurring. 


Case, in Harris Superior Court. Tried before Judge 
Worr1L1, April Term, 1860. 


This was an action on the case brought by Elijah Cook, 
against Thacker V. Walker, to recover damages alleged to 
have been sustained by plaintiff, by the suing out a writ of 
ne exeat, and seizing upon about 80 negroes of plaintiff’s, 
having a receiver appointed, etc. 

Plaintiff opened his case and offered in evidence the bill 


and proceedings in the equity case, in which the ne emeat. 


issued. Also, the ne exeat bond executed by plaintiff, with 
Mary Walker as security, and the record of the Court of 
Ordinary, appginting him administrator on the estate of said 
Mary Cook, deceased, his wife, and his bond as administrator, 
with said Mary Walker thereto. 

Plaintiff further, amongst other things, offered to prove the 
value of the estate of Mary Walker, his security, on his ne 
exeat and administration bonds. This testimony the Court 
refused, and counsel for plaintiff excepted. 

Plaintiff having closed, counsel for defendant moved for a 
non-suit, which the Court below granted, and counsel for 
plaintiff excepted. 


Jones & Jones; J. N. Ramsey, for plaintiff in error. 
Wa. DovuGHERTY, contra. 


By the Court.—Lyon, J., delivering the opinion. 


This was an action for malicious prosecution by the plain- 
tiff against the defendant, on the following state of facts: 
The plaintiff married a sister of the defendant, who was pos- 
sessed of a large estate. On their marriage, they entered 
into a marriage contract, in which Mrs. Cook’s property was 
conveyed to one of her brothers, in trust, for her sole use, 
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“with liberty” to the wife, “to sell and dispose of, and to 
give away, either by deed, will or otherwise, all or any part 
of the same as she may think proper; but in case she should 
die without children, or without making disposition of the 
property at her death, the property was to be divided among 
her mother, brothers and sisters.” Mrs. Cook died subse- 
quently, without children, and without making any disposi- 
tion of her estate. The defendant administered on her es- 
tate and gave his mother-in-law as security on his adminis- 
tration bond, and claimed that his wife’s estate belonged to 
him under the law of distribution. The brothers and sis- 
ters and the descendants of such of them as were deceased, 
filed their bill in equity in Harris Superior Court against 
Cook for discovery and distribution, and in that bill prayed 
a writ of ne exeat against Cook. ‘This bill was sanctioned 
by Judge Iverson, the then Judge of the Superior Court 
of that county, and the writ of ne eweat issued. Cook was 
arrested under the same, and gave bond, with Mary Walker, 
his mother-in-law, and the mother of the complainants, as 
his security, she having favored Cook in the gontest for his 
wife’s property. The surety was possessed of a large estate 
in her own right, and but for her relationship to the parties, 
would have been ample security on the bond. She was quite 
old, and the complainants, naturally expecting that the prop- 
erty she was possessed of would ultimately, and in the 
course of things, belong to them as her heirs-at-law, could 
not see how this gave them any security for the forthcoming 
of the property in litigation, for if the loss fell on the surety, 
it would have to be made good out of an estate that they 
very reasonably expected would be their own, and that thus 
they were indirectly sureties themselves for Cook. Under 
these circumstances and facts, complainants filed a supple- 
mental bill, asking the Chancellor to compel Cook to give 
other security, which the Court, upon the hearing thereof, 
allowed. 

To the bill so filed for distribution, the defendant therein, 
by counsel, demurred, and upon the hearing of that demur- 
rer, the presiding Judge of the Superior Court overruled the 
demurrer, and ordered the defendant to answer. That de- 
cision was excepted to, and brought to this Court, and on 
the hearing this Court sustained the demurrer, holding that, 
under the unlimited power of disposition given the wife by 
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the marriage settlement, the absolute fee was vested in her, 
and the limitation over was, in consequence, not good, and 
that on her death, the property vested in her husband jus 
marite. This is the whole ground of the accusation. On 
_ the trial, the proof was, that the property had been taken 
possession of by the sheriff under the ne exveat and kept 
some thirty or forty days; that some of the property had 
been ‘sold and brought fair prices; that the services of the 
negroes were worth $800 00 or $1,000 00 during the Time; 
that the fees and commissions allowed to the receiver from 
sale and attention to the property amounted to some $500 00 
or $600 00 ; that the counsel fees paid out by Cook in that lit- 
igation must have been some $6000 00 or $7000 00—at least 
it was worth so much—and by William Dougherty, one of 
the counsel for the complainants in the bill, that he had been 
practicing law some twenty-seven years, and that he had ad- 
vised the complainants that the property was theirs, and all 
the proceedings that were taken. The plaintiff offered to 
put in evidence his administration bond on his late wife’s es- 
tate, with Mary Walker as surety on same, and the value of 
her estate, for the purpose of showing, I suppose, that the 
complainants were amply protected by that bond, in case 
there had been a recovery in their favor, and that the writ 
of ne exeat applied for and sued out in the cause was un- 
necessary. ‘Che Court excluded the evidence. The plain- 
tiff having then closed the evidence, on motion of defendant’s 
counsel, the Court awarded a non-suit. That is the case. 

To sustain this action, the plaintiff must show affirmatively 
that the prosecution complained of was malicious and with- 
out probable cause, both concurring. This is the very ground- 
work, without which there is no cause of action. Farmer 
vs. Darling, 4 Burr, 1,975; Graham vs. Bell, 1 Nott. & Md., 
283; 2 Gr. Ev., 449; It is not a sufficient proof of probable 
cause, that the plaintiff was acquitted of an indictment by 
reason of the non-appearance of the defendant, who was the 
prosecutor. Purcell vs. Macnamard, 9 East. 361; nor that 
the grand jury returned the bill not found. Byrn ws Moore, 
4 Taunt., 189. In that case Lord Mansfield said: “If this 
action could be maintained, every bill which the grand jury 
threw out would be the ground of an action.” The fact that 
the goods were not stolen, but accidently mislaid, will not 
alone establish the want of probable cause. Swain vs. Staf- 
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ford, 4 Iredell, 362. Probable cause does not depend on the 
actual state of the case, in point of fact, but on the honest 
and reasonable belief of the party prosecuting. 4 Jre., 398; 
2 Gr. Ev., 455; Johnstone vs. Sutton, T. R. 510, is a ‘lead- 
ing case in actions of this kind. Johnstone, who was com- 
mander of a squadron of ships and vessels of war, ordered 
Sutton, who was a post captain of one of the vessels form- 
ing the squadron, into custody for alleged disobedience of or- 
ders, and after detaining him in long confinement with at- 
tending circumstances of great cruelty, brought him to a 
court-martial, in which Sutton was honorably acquitted of 
the charge, in this wise: “ From the circumstances proved 
of the condition of the Isis, (whereof Sutton was comman- 
der,) was in, it appeared to the court-martial, that the plain- 
tiff was justifiable,” etc. Upon action brought for the ma- 
licious prosecution and a recovery had, on motion to arrest 
judgment, the Exchequer Court held that the action was 
maintainable. The cause being carried to the Exchequer 
Chamber, was heard before Lords Mansfield and Loughbo- 
rough, who held, after much argument, that the judgment of the 
Exchequer Court should be reversed ; that the action was not 
maintainable, because it appeared on the face of the sentence, 
that there had been, in fact, a disobedience of orders, and al- 
though justifiable still, it afforded probable cause, and the 
decision was put on the authority of a case reported in 1 
Wils., 232, Reynolds vs. Kennedy; that was an action for 
maliciously and without probable cause, prosecuting for con- 
demnation, brandy seized as forfeited. The brandy was con- 
demned by the sub-commissioners, but the condemnation 
was most rightfully reversed, on appeal to the commissioners, 
and because of that condemnation by the sub-commissioners, 
the action would not lie for the reason as stated by Ch. J. 
Lee, that malice could not be inferred, but as was more cor- 
rectly stated by Baron Eyre, that from the condemnation, 
probable cause would be inferred.” 

If the facts and circumstances show that in the prosecu- 
tion the party was actuated by an honest and reasonable con- 
viction of the justice of his suit, and not merely with a view 
to occasion expense to his adversary, the action will not lie. 
Now, upon the reason and principle of these authorities, this 
action cannot be maintained. Who can doubt but that the 
defendant, in the prosecution of the suit for the recovery of 
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the property, was actuated by an honest conviction that he 
was entitled to the property? He was so advised by his 
counsel ; it was so held by the presiding Judge of the Supe- 
rior Court in which the case was tried. The whole record 
shows that there was probable cause. No writ or process 
was sued out in the cause but such as was advised by counsel 
and sanctioned by the Court, on a statement of facts that was 
not controverted. If we were to hold that this action would 
lie, it would be on the principle that every suitor who hap- 
pens to be cast in his suit is liable to the action, for every 
process sued out by him during the progress of the suit for 
the protection of his interest, that is authorized by law, ad- 
vised by counsel and sanctioned by the Court, no matter with 
what good faith and honest conviction the suit was prosecu- 
ted. Such ruling would be unsanctioned by and against all 
precedent and every principle of justice. 
Judgment affirmed. 





DOZIER vs. DOZIER. 


1, When the plaintiff’s affidavit, under the Act of Dec. 11, 1858, prelim- 
inary to suing outa ca. sa. against the defendant, states that the de- 
fendant ‘‘ has money,’’ etc.: Held, That to be a sufficient description 
of the property to authorize a ca. sa. to issue. 


Ca. Sa., in Marion Superior Court. Decision by Judge 
WorRILL, March Term, 1860. 


Thomas Dozier, sen., having obtained a judgment against 
Thomas H. Dozier, and desirous of issuing a capias ad satis- 
faciendum against him, made affidavit under the Act of Dee. 
11, 1858, “that he has just cause to believe that the defend- 
ant, the said Thomas H. Dozier, has money which he cannot 
reach by fieri facias. Upon this affidavit a ca, sa. issued, 
and defendant was arrested. At the term to which the ca. 
sa. was returnable, plaintiff moved to enter judgment on the 
ca. sa. bond, upon the ground that no schedule of defendant’s 
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property had been filed, and that he did not appear in Court, 

To this order counsel for defendant objected, and moved to 
dismiss the ca, sa. and proceedings thereon, upon the ground 
that the affidavit was insufficient and defective, and did not 
authorize the issuing of the ca. sa., because no amount of 
money is therein specified as belonging to, or in possession 
of defendant. 

The Court sustained the motion and dismissed the ca. sa., 
and counsel for plaintiff excepted. 


IncRAM & RousseEt1, for plaintiff in error. 
BLANDFORD & CRAWFORD, contra. 


By the Court.—Lyon, J., delivering the opinion. 


Was the affidavit made and filed by the plaintiff, prelimi- 
nary to suing out the ca. sa., sufficient to authorize the issu- 
ing of that writ ? 

The Act of the Legislature of Dec. 11, 1858, requiring 
this affidavit, is in these words: 

“Sec. 1. Be tt enacted, That from and after the passage 
of this Act, no capias ad satisfaciendum shall issue against 
the body of any defendant, from any Court of this State, 
until the plaintiff, his agent or attorney, shall have first filed 
an affidavit in the Clerk’s office of the Court in which judg- 
ment has been obtained, or with the Justice of the Peace, by 
whom the same may have been rendered, stating that he has 
just cause to believe that the defendant has money or prop- 
erty which cannot be reached by the fiert facias, other than 
such as is allowed by law, or that the defendant has prop- 
erty which is beyond the jurisdiction of the Court in which 
said judgment has been rendered. ‘The affidavit must state 
of what the property consists, particularly describing the 
same. 

The affidavit filed in this case recites that the defendant 
“has money which cannot be reached by fiert facias.” This 
is the only property or description given. We think the de- 
scription sufficiently full and certain to authorize the writ to 
issue. The description is in the words of the statute. If 
the affidavit was required to state what kind of money it was 
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that defendant had, it would be equivalent to saying that a 
ca. sa. could not issue on that ground, no matter how much 
money the defendant was possessed of. For although one 
may see and know that another has money, yet, it would be 
very difficult to tell what kind of money it was, unless a 
closer inspection was allowed than is customary or usual with 
one who is concealing from a creditor. But a description 
that it was of a particular kind of money would not mend 
the matter ; for whether on one bank or another, it is still 
money. If it be said that the proper description would be 
to state the amount, we reply, that the statute does not re- 
quire that to be done. The affidavit is in the words of the 
statute, and where that is so, we will not require more to be 
done, especially when to require more would be to deny the 
right. 
Judgment reversed. 





FOX vs. RUCKER. 


1, A plasterer is not entitled to the lien for his work, materials furnished, 
etc., given to masons and carpenters by the Act of 22d December, 
1834, and made general by the Act of December, 1838. 


Complaint, in Taylor Superior Court. Tried before Judge 
WorriL, at November Term, 1859, 


Fox was employed by Rucker to lath and plaster a house. 
After the work was done, the parties came to a settlement, 
and after deducting payments made, Rucker fell in debt to 
Fox $256 35, for which he gave his note, specifying therein 
that the amount was due Fox for plastering. Fox recorded 
a lien on the house and lot on which it stood, and afterwards 
brought suit for the purpose of enforcing the lien. It was 
proved on the trial that the work for which the note was 
given, was done by Fox and a man named Hilton, hired by 
Fox to assist him, and that Hilton was an excellent brick- 
mason, but that Fox was a plasterer only, and had no skill 
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in brick-laying. It was further proved that lathing and 
plastering a house is no part of the work of a brick-mason 
or carpenter. 

The Court charged the jury, in substance, that the plain- 
tiff was not entitled to a lien on the house and lot, if they 
believed that Jathing and plastering is, by the custom of me- 
chanics, the work of a plasterer and not the work of a car- 
penter ; that in no event could he have a lien for the plaster- 
ing; but if the jury believed lathing was, by the custom of 
mechanics, a part of the work of a carpenter, they might en- 
force the lien for the value of the lathing. 

The jury returned a verdict for the amount of plaintiff’s 
demand, but found that he was not entitled to any lien on the 
house and lot. Whereupon, counsel for plaintiff filed their 
bill of exceptions, alleging that the charge of the Court is 
erroneous. 


Grice & WALLACE, and D. W. MILter, for plaintiff in 
error. 


Mark H. BLANprForpD and W. P. Epwarps, contra. 
By the Court.—Lyon, J., delivering the opinion. 


The only question in this case is this: Whether a plasterer 
is entitled to the benefit of the provisions of “An Act to 
give masons and carpenters an incumbrance for debts due on 
account of work done and materials furnished,” etc., of Dec. 
22d, 1834, and made general by Act of Dec. 28,1838? The 
first section of the Act provides, that “ All debts which may 
hereafter become due to any mason or carpenter in the coun- 
ties of Richmond, etc., for work done, or materials furnished 
for building or repairing any house, in all cases, when said 
mason or carpenter shall not have taken personal security for 
said debts, shall constitute and be an incumbrance on such 
house and the premises to which it shall be attached, supe- 
rior in dignity and of higher claim than any other incum- 
brance whatever, no matter of what nature or sort the same 
may be, and without regard to the date of such other incum- 
brance:” (Cobb, 555. 

It was in proof that a plasterer is neither a mason or car- 
penter, but that his trade isa distinct one from either, A ma- 
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son is one whose occupation is to lay bricks and stones, or to 
construct the walls of buildings, chimneys and the like, which 
consists of bricks and stones. 

A carpenter is one who works in timber—a framer and 
builder of houses. 

A plasterer is one that overlays with plaster; and these 
definitions, taken from Webster, are the usual and ordinary 
significations of the terme. It is clear, then, that the plas- 
terer is not within the letter of the law. Is he within the 
intention, and if so, can the Court, by construction, extend 
the operation of the Act to him,? 

It is said in the argument for the plaintiff, that the plas- 
terer is in the equity of the statute; that is, the same rea- 
sons that induced the Legislature to pass this law, for the 
benefit of the mason and carpenter, applied with equal force 
in his favor, and thus he is within the intention. Now, all 
this may be admitted, and yet the rule is unchanged. We 
can only get at the intention of the Legislature from the Act: 
Exekiel vs. Dixon, 3 Kelly, 152; and there is nothing in the 
Act itself that would indicate that the Legislature intended 
to extend the lien to any others than those named. But how 
can the Court resort to the intention of the Legislature or to 
the reason or the spirit of the law, when the law itself is 
plain, clear and unambiguous? But aside from all this, the 
Act is in derogation of common law and of commen right, 
and must be constructed strictly and extended no farther 
than its words plainly import: Dudley, 105; Carr vs. Ga. 
R.R.& Bk Co.,1 Kelly, 533; Young vs. McKenzie, 3 Kelly, 
38; Mayor vs. Hartridge, 8 Ga., 23. 

Undoubtedly, the plasterer, in justice and equity, is as 
much entitled to the lien for his protection and security as 
the mason or carpenter, but he cannot have it without a law, 
and the law does not reach or include him. 

Judgment affirmed. 
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LOWE vs. BRYANT, administrator. 


1. One W. H. L. being in treaty of marriage agreement with N., his in- 
tended wife, agreed with her in parol that the property he should re- 
ceive by her on the marriage, he would give to her and the children 
of their marriage by will; after the marriage prepared a will according 
to that agreement, and kept it by him for that purpose; subsequently 
executed such will, and immediately afterwards, by codicil, so changed 
the disposition of that property as to give his wife only a life-estate in 
the property: Held, That upon the execution of the will, the agree- 
ment was executed, and excluded him from making any subsequent 
disposition, by codicil or otherwise, that would defeat the agreement, 
and it must be enforced. 


In Equity, in Taylor Superior Court. Tried ‘before Judge 
Worriit, at April Term, 1860. 


This was a bill filed originally by William K. Lowe, ex- 
ecutor and legatee in remainder, of William H. Lowe, de- 
ceased against Martha T. Lowe, widow of testator, to compel 
her to give bond and security for the forthcoming of certain 
negroes and other personal estate, which the bill alleged she 
held only for life, under the terms and provisions of the last 
will and testament of said testator. 

The following is a copy of said will and codicil thereto : 


“GEORGIA—Taytor County: 


“T, William H. Lowe, of the county and State aforesaid, 
being of advanced age, but of sound and disposing mind and 
memory, and being desirous of making a disposition of the 
effects with which a kind Providence has blessed me, after 
my death, do make this my last will and testament, hereby 
revoking and annulling all others heretofore made by me. 

“Ttem Ist. It is my will and desire that my body be buried 
in a decent and christian-like manner, suitable to my cir- 
cumstances and condition in life. My soul, I trust, shall re- 
turn to rest with God, who gave it, as I hope for eternal sal- 
vation through the merits and atonement of Jesus Christ. 

“Ttem 2d. It is my will and desire that all my just debts 
be paid by my executors hereinafter named, as I am unwil- 
ling my creditors should be delayed of their rights, especially 
as there is no necessity for delay. 
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“Ttem 3d. I give, bequeath and devise to my beloved wife, 
Martha T. Lowe, for and during her natural life, the follow- 
ing property to-wit: George, a negro boy about eighteen 
years old; Ellen, a woman about 22; Tilly, a girl about ten; 
Ben, a boy about five; Osborn, a man about fifty; and Ma- 
riah a woman about fifty years old. All of the household 
furniture which I received by my‘said wife upon our inter- 
marriage, to-wit: one teastor bedstead and furniture, one 
bureau, one work-stand, one half-teastor bedstead and furni- 
ture, four trunks, two wash-stands, three looking-glasses, and 
one brass clock. And at the death of my said wife, Mar- 
tha T. Lowe, my will is, that said property, shall go to and 
become the property of my child or children which my said 
wife may have living by me, to them and their heirs forever; 
and in the event that my said wife should not have by me 
any child or children at her death living, then said property 
to become the property absolutely of my said wife, to be dis- 
posed of as she may think proper by will or otherwise. 

“Also, I give, bequeath and devise unto my said wife, 
Martha T. Lowe, for and during her natural life, the follow- 
ing lands, to-wit: Twenty-five acres off of lot No. 224, in 
the north-east corner of said lot, in the 3d district of origi- 
nally Muscogee, now Taylor county, and 125 acres off of the 
west side of lot of land No, 242, in the 2d district of origi- 
nally Muscogee, now Taylor county, with all the members, 
rights and appurtenances; also, my match-horses, rockaway 
and harness. And at the death of my said wife, said land, 
horses, rockaway and harness shall be equally divided among 
all my children subject to the restrictions hereinafter named. 

“Ttem 4th. I give and bequeath unto my step-daughter, 
Jeffersouia R. Brooks, one half-teastor bedstead and furni- 
ture, and one gold watch, which I received by my said wift 
upon our intermarriage; and if my said step-daughter, Jef- 
fersonia R. Brooks, should depart this life before marrying 
or arriving at the age of twenty-one years, then said bed- 
stead, furniture and. watch to become the property of my 
said wife, subject to her disposal. 

“Ttem 5th. I give and bequeath unto my son James M. 
Lowe, two hundred dollars, to my son Augustin L. Lowe, 
two hundred and fifty dollars, and to my daughter R 
Lowe, three hundred and fifty dollars, to make them equal 





Vou, xxx—35, 











5380 SUPREME COURT OF GEORGIA. 


Lowe vs. Bryant. 








with my children to whom I have already given a portion of 
my property. 

“Ttem 6th. All the balance of my property of every de- 
scription whatever, real, personal and mixed, not heretofore 
disposed of by this my will, I desire shall be equally divided 
among all my children subject to the restrictions hereinafter 
named, share and share alike, to-wit: Patience L. Gates, 
William R. Lowe, Sarah A. Bryant, James M. Lowe, Augus- 
tin L. Lowe, and Roena Lowe, (including any children I may 
hereafter have by my said wife;) the land to be rented and 
the negroes hired out not exceeding fifteen months, (discre- 
tionary with my said executors, they taking into considera- 
tion the time of the year in which I may die to govern them 
as to the length of time of renting and hiring,) and the pro- 
ceeds of the rent and hire thereof to be applied to the pay- 
ment of my debts and the specified legacies in this my last 
will. My further will and desire is, that the negroes (not 
heretofore disposed of by this my will) shall be divided with- 
out a sale thereof, and that the balance of my property— 
Jands, household and kitchen furniture, and stock of every 
description—shall be sold according to law, and the money 
arising from the sale thereof be applied to the payment of 
debts and legacies, and the balance of said money to be 
equally divided among all my children, subject to the re- 
strictions hereinafter named. 

“Ttem 7th. It is my will and desire, if any of my afore- 
said children should die without lawful issue, that then and 
in that event, his, her or their distributive share of my es- 
tate shall go to and be equally divided among his, her or 
their brothers and sisters, subject to the same restrictions 
hereinafter named. 

“Item 8th. It is my will and desire that all the property 
conveyed by this my last will to my children aforesaid, shall 
go to them respectively in trust for their children; that they 
shall not have the power to dispose of the property which 
they may respectively take under and by virtue of this my 
will, in any manner whatever, nor shall said property be lia- 
ble to the payment of the debts of my said children,; but at 
their respective deaths, their respective shares shall vest ab- 
solutely in their children and their heirs forever. And if 
any of my said children should die without lawful issue, that 
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his, her or their share or shares under this my will to be di- 
vided according to the seventh item of this will. 

“Ttem ninth. I hereby nominate and appoint my sons, 
William R. Lowe, James M. Lowe, and Augustin L. Lowe, 
my executors under this my last will and testament. 

“Tn witness whereof, I have hereunto set my hand and 
affixed my seal, this the 25th day of October, A. D., 1855. 

“Ww. H. Lowe,” [1. 8.] 


Codicil. 


“ GEORGIA—Tayuor County: 


“ Whereas, I, William H. Lowe, did, on the 25th day of 
October, A. D., 1855, sign, seal, declare and publish my 
last will and testament, in the presence of Franklin A. 
Royal, Elias W. Bowden, J. P., and James 8. Harris, C. J. 
C., who signed the said will and testament as witnesses ; and 
whereas, I am desirous of altering and changing a bequest 
in said will: I therefore make and publish this codicil to 
said will. 

“Ttem 1st. That my sons, after receiving their several be- 
quests, named in my previous will, may have power to dis- 
pose of their respective shares as they may think fit and 

roper. 

Ttem 2d. My wife, Martha T. Lowe, to have a certain 
negro fellow named Edmund, about forty-four or five years 
of age, during her natural life, and after the decease of my 
wife, then said negro to go to Martha Ellen. 

“Ttem 3d. To my daughter Martha Ellen, at the death of 
my wife, to have all the property heretofore devised to my 
said wife, and no more of my said estate, with the exception 
of lands left my wife, and the said Martha Ellen to have an 
equal share with the rest of my children in said lands. 

“Ttem 4th. Should my daughter Martha Ellen die without 
issue, her share heretofore devised shall come back to my 
estate and be equally divided amongst all my lawful heirs. 
This 25th Octobet, A. D., 1855, 

“Wma. H. Lowe. [L. 8.] 
“(Executed before same witnesses.) 

“Admitted to record November 6th, 1855, and letters is- 

sued to executors named in will.” 


Defendant answered the bill. It appeared that Martha 


wx 
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Ellen Lowe died in 1857, a child of only two years of age; 
that she was born after the writing of the will, but before 
the execution thereof, and before the codicil was written and 
executed. It further appeared, that all the property in con- 
troversy belonged to defendant prior to her marriage with 
testator, she being a widow (Mrs. Brooks) when she married 
Lowe. 

All that portion of the answer claiming, and the testimony 
offered to show that there was a parol ante-nuptial settlement 
between testator and defendant, was rejected by the Court, 
and defendant excepted. 

The Court below held and charged the jury, that under 
said will, defendant took only a life-interest or estate in the 
property, and at her death the same went to testator’s chil- 
dren; and that complainant was entitled to the relief he 
sought by his bill. 

To which charge counsel for defendant excepted. 

The jury brought a verdict agreeably to the charge of the 
Court, and counsel for defendant tendered their bill of ex- 
ceptions, assigning as error the rulings and charge afore- 
said. 


JamES T. May; Epwarps & Hotsery, for defendant in 
error. 


Levi B. Suiru, Gric— & WALLACE, contra. 
By the Court.—Lyon, J., delivering the opinion. 


On the trial, the plaintiff in error offered to prove by 
James T. Harman, one of the witnesses to the will, and the 
person who seems to have written the codicil, that- the testa- 
tor said, before the will was executed, and before the codi- 
icil was prepared, that he made an ante-nuptial contract with 
his wife, Martha T. Lowe, by parol, and that in said con- 
tract he did agree, that if he, Lowe, died before the said 
Martha T., that he would, by will, give to the said Martha 
and her children all the property that he should receive by 
said Martha upon their intermarriage; and that he had this 
will written in accordance with said ante-nuptial contract, 
and kept it by him for that purpose. Upon objection, the 
Court ruled out the evidence, and we think that such ruling 
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was error. It is true that the evidence was offered, not for 
the purpose of enforcing such ante-nuptial contract, but for 
the purpose of sustaining or aiding the construction put on 
the will and codicil by the defendant. The evidence was 
not competent for that purpose, as there was no ambiguity 
about the will or codicil. The import was plain and obvi- 
ous, giving to the widow only a life-estate in the property in . 
controversy, but the evidence was admissible for the purpose 
of setting up and enforcing such ante-nuptial contract. If 
it was true, that the testator did make such ante-nuptial agree- 
ment, and his admissions are competent to prove it, and he 
had this will written in accordance with such agreement, 
and kept it by him for that purpose, this was such a part per- 
formance of the agreement as took the case out of the Stat- 
ute of Frauds, even if it was within the statute, which, in 
the opinion of this Court, is very doubtful. And when the 
testator signed and executed that will, it became a fully exe- 
cuted one, and could not be altered by any codicil or subse- 
quent will that he could make. In Cookes vs. Mascall, 2 
Vern., 200, the parties had agreed among themselves upon 
terms of settlement, and the agreement was drawn up in ar- 
ticles, in writing, to be mutually signed, but was not, either 
before or after. The Court decreed that Mascall should per- 
form the agreement according to what was contained in the 
writing, as was intended should have been done, although no 
other agreement was reduced to writing. 

In Taylor vs. Beech, 2 Ves., Sr., 297, the property of the 
wife, by a previous marriage, was agreed to be assigned to 
trustees for her separate use during her coverture, and to be 
applied, after her death, to such uses as she should appoint. 
They sent to an agent to prepare the writing, but the mar- 
riage took place before the agreement could be carried out. 
A proper draft of assignment was afterwards proposed, in 
which alterations were made by the husband’s own hand- 
writing. On delivering it to his wife, he told her he had 
made no other alteration than was for her benefit, and suf- 
fered her to receive it to her separate use during coverture. 
The wife, by will, gave the £500 00 to the plaintiffs, who 
filed the bill for it. The defendant pleaded the Statute of 
of Frauds because of the agreement not being reduced to 
writing. The Court overruled the plea, saying that the 
agreement was good, if afterwards signed by him; “ that the 
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rule extends not to facts subsequent, viz: showing a part 
performance in which the statute cannot be pleaded.” The 
correctness of the first decision has been greatly doubted as 
being a violation of the Statute of Frauds, and it is only 
cited to show the extent to which the highest Courts of Eng- 
land have gone to take these cases out of the Statute of 
Frauds, and that even those Courts will lay hold of the 
slightest circumstances, for that purpose. This Court, in 
coming to its conclusion in this case, was not governed by 
that case or any like it, but on the facts proposed to be proven 
by Harmon. If the statement in the record is true, we hold 
that it presents a complete reply to the relief prayed for by 
the complainants. 

But for this, the case would be with the complainants. 

Judgment reversed. 





CASTLEBERRY vs. WEAVER. 


1. One who buys land that is, at the time, ‘under levy, as the property 
of a third person, whether he in fact had notice of such judgment, 
execution and levy at the time or not, cannot be protected against the 
lien of such judgment and execution as an innocent purchaser. 

2. If one is indebted, as guardian, to another, who was his ward, and 
turns over land or other property, that is at the time subject to the lien 
of judgments in favor of third persons, in payment of what he owes 
his ward, as guardian, and afterwards dies, the land still continues 
subject to the lien, and is not protected from levy and sale under the 
Statute of 18th February, 1799, ‘‘for the protection and security of 
orphans and their estates.”’ 


Claim, from Clay Superior Court. Tried before Judge 
ALLEN, at March Term, 1860. 

This was a claim issue, in which William Castleberry was 
plaintiff in fi. fa., Thomas J. Watts, defendant, and Shelton 
R. Weaver, claimant. The lots levied on were 259, 260, and 
262, in the 7th districts of formerly Randolph county. The 
judgment on which the fi. fa. was founded was obtained in 
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April, 1844. A levy had been made in October, 1844, dis- 
missed in May, 1849, renewed in 1849 and again in 1856. 

It was put in proof by the plaintiff, on the trial, that 
Watts, the defendant in fi. fa., was in possession of the land 
known as Weaver’s Mills, in 1832 or 1833. Benjamin F. 
Watts and one Garner lived on the land, but Thomas J. 
Watts controlled and exercised acts of ownership over it 
with Benjamin F. Watts, and both claimed it up to 1839 or 
1840. Then Benjamin F. moved off to Baker county and 
left Thomas J. in full control, who claimed it as his own. He 
went out of possession in 1845 or 1846, when he moved to 
Florida. Garner and Weaver went into possession in 1846, 
after Watts left, and remained in possession three or four 
years, then Weaver went in possession. He was in posses- 
sion in 1856. Weaver, the claimant, took possession in 
1853. 

On the part of claimant, there were various deeds put in 
evidence, showing title from the State, through various par- 
ties, for the three lots down to B. F. Watts, who had deeds 
for each for some time previous to 1855, and who conveyed 
his title to each, in 1846, to William L. Morgan and Thomas 
W. Garner. In 1850, Garner, as administrator of William 
L. Morgan, deceased, sold and conveyed to B, H. Kizer one- 
fifth part of these lots, and Kizer sold the same interest to 
Garner the same year. In 1852, Garner conveyed the whole 
to Weaver, the claimant. The interest of James W. Mor- 
gan and John C. Oats (what interest not stated) therein had 
been by them conveyed to Garner in 1848. Also, the indefi- 
nite interest of Elizabeth Watts, conveyed from Chambers to 
her in 1845, was conveyed by deed to claimant, Weaver. It 
was in proof that Thomas J. Watts said, in 1842, that the 
lots belonged to Benjamin L. Watts. 

In rebuttal by plaintiff, it was proven that Thomas J. 
Watts became the guardian of Thomas W. Garner and his 
sister, the wife of William L. Morgan, and that B. F. Watts 
stood his security on the guardian’s bond; that Thomas J. 
Watts said that Benjamin F. had used the money of his 
ward, and that Benjamin I’. must pay the money due them. 
This was in 1845. 

A witness stated that he persuaded Garner to take this 
property in dispute in payment of the debt Thomas J. owed 
him, as guardian, and did so because both the Watts were in 
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bad pecuniary condition ; that Garner had better take that 
than nothing; Garner complained of the price, but a few 
days afterwards, B. F. Watts came down and Garner said 
he had bought the property and Thoms J. was largely in- 
debted to him, and took property in part payment. 

It was further proven that Thomas J. Watts went into 
possession of the mill property in 1833; that_one Cannon 
was in possession in 1832; in 1833, Thomas J. exchanged 
his interest in a steamboat with Cannon for the latter’s in- 
terest in the mill property, and then owned the same with 
B. F. Watts ; B. F. Watts afterwards exchanged his interest 
in the mill property with Thomas J. Watts for the latter’s 
interest in the Baker county mills, and that Thomas J. then 
controlled the mill property in dispute ; this was in 1839 or 
1840; Thomas J. Watts died in 1845 or 1846. 

The evidence having closed, counsel for plaintiff requested 
the Court to charge the jury— 

Ist. That if Thomas W. Garner had notice that Benjamin 
F. Watts had to obtain the consent of Thomas J. Watts be- 
fore he could make a title to the property in controversy to 
Garner, it was sufficient to put him on his guard, and that he 
is not an innocent purchaser without notice. 

2d. ‘That if the claimant, Weaver, had notice of the pen- 
dency of this levy and claim to the property when he pur- 
chased it, that was sufficient to put him on his guard, and 
that he is not an innocent purchaser without notice. 

3d. That the defendant in fi. fa. could not, while in life, 
turn over his ward’s property in satisfaction of the obliga- 
tion under the guardian’s bond to the exclusion of other 
judgment liens on the property that had attached before the 
date of the transfer. 

The Court refused to charge these requests, but did charge, 
that if the jury believe that Thomas J. Watts was indebted 
to Garner, as his guardian, that it was a debt of prior dig- 
nity to any after debt; and if the jury believe that he turn- 
ed the property over to him in payment of said obligation 
and died soon after that, plaintiff cannot recover; that he 
could do himself what equity would compel him to do, and 
the purchaser will be protected. 

The issue having been found in favor of the claimant, 
counsel for plaintiff moved for a new trial on a great num- 
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ber of grounds, amongst which were the said charge and re- 
fusals to charge by the Court. 
The Court overruled the motion, and plaintiff’s counsel ex- 


cepted. 


Dovatass & Dyoverass, for plaintiff in error. 
Law & Sis, contra. 
By the Court.—Lyon, J., delivering the opinion. 


1. We do not take this to be one of the cases where a pur- 
chase, without notice of the outstanding lien, will protect 
the purchaser against such lien, for the reason that at the 
time of the sale from Benjamin F. Watts to William L: Mor- 
gan and Thomas W. Garner, of the several lots in contro- 
versy—say for one of the lots on the 8th day of February, 
1846, and for the two others on 28th February, 1846—the 
lands were actually under levy, by virtue of this execution, 
and so have continued constantly from then down to the trial, 
except for a few months during the year 1849 ; and purchas- 
ers are bound to take notice of such outstanding lien and 
levy, and should they in fact buy without notice, the want of 
such notice will not protect the lands from the judgment and 
execution. So we think the Court erred in not giving the — 
charge requested by counsel for the plaintiff; that is, if Gar- 
ner and Weaver, the purchasers from Benjamin F. Watts, had 
notice of Thomas J. Watts’ interest or claim in the land, or 
of the pendency of the levy and claim, the present claimant 
is not an innocent purchaser without notice. 

2. The evidence, as well as the charge of the Court, dis- 
close the fact that the claimant relied for protection of his 
title against the execution, on the fact, that at the time of 
the purchase and title from Benjamin F. Watts to William 
L. Morgan and Thomas W. Garner, Thomas J. Watts was 
indebted to Morgan and Garner, as their guardian, or as the 
guardian for Garner and Morgan’s wife, and that they took 
this land in settlement or payment of what Thomas J. Watts 
was due to them, as guardian, and that as Thomas J. Watts 
has since died, the superior lien created by the Statute of 
18th February, 1799, Cobb, 288, in their favor, in which the 
executor or administrator of a deceased guardian, etc., is 
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compelled to pay out of the estate of such deceased guardian 
or so much as shall appear to be due to the estate of such 
minor, etc., before any other debt, would perfect their title 
so acquired, and protect it from the judgment. On this snb- 
ject, the Court charged the jury, that if Thomas J. Watts, 
as guardian, was indebted to Garner, that it was a debt of 
prior dignity to any other debt, and if the jury believe that 
he turned over the property to him in payment of said obli- 
gation, and died soon after that, plaintiff cannot recover; 
that he could do himself, what equity would compel him to 
do, and the purchaser will be protected. In this there was 
error. 

So long as Thomas J. Watts, the guardian, was in life, 
there was no priority as to debts due by him, as guardian, 
over judgment liens or any other debts, and he could not be 
forced by equity, nor could he voluntarily or otherwise make 
a disposition of any of his property that would defeat or im- 
pair the lien of this judgment, nor does his death give any 
additional validity to the transaction that could possibly pro- 
tect this property from the lien of this judgment. The effect 
of the statute is to give priority of payment by the adminis- 
trator or executor of the deceased guardian out of the estate 
of such deceased guardian for such debt as the guardian 
shall die chargeable to with his ward. The statute goes no 
farther, and the Court cannot extend it any farther. It cer- 
tainly could never be construed to vest a title to any of the 
guardian’s property in the ward for the payment of the debt, 
and that is the effect of the charge. Had Watts died charge- 
able to Garner and Morgan, or either, as guardian for them, 
and this property had been administered, the administrator 
would have been compelled to pay such debt therefrom in 
preference to this judgment. The question before the Court, 
and in which the parties were at issue, was, whether the prop- 
erty was subject to the plaintiff’s lien? And with that the 
equities that might exist between the estate of Watts and 
his wards had nothing to do, and the Court should have re- 
pelled all evidence relating thereto from the jury, as being 
irrelevant to the issue. 

The Court is clear, that if the witnesses have testified 
truly—and they stand before us unimpeached, and are to be 
believed—the property is subject to this execution, and so 
the judgment ought to be. 
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There are a number of questions made in the record which 
we have not noticed, arising upon objections to the admissi- 
bility of the paper title from the State of Georgia down to 
B. F. Watts, because both parties claim under the same title 
down to that point, and it is to the interest of each that that 
much of the title should be sustained ; hence, an objection 
to it from either party is irregular, and so of the paper title 
from B. I’. Watts down to claimant, it is indifferent to the 
claimant whether that title is regular or not, as that in no 
wise affects his lien on the property. 

Judgment reversed. 





POPE vs. HAYS. 


1. There is no appeal under the Act of 1856, directing the mode in which 
one year’s provision shall be set apart for the family of the deceased. 


On Appeal, in Sumter Superior Court, from Report of 
Commissioners, assigning Year’s Support to Widow and 
Children. Decided by Judge ALLEN, October Term, 1859. 


The plaintiffs in error, being the widow and children of 
H. W. Shaw, deceased, having been awarded the sum of 
$800 00 for their twelve month’s support, by commissioners 
appointed by the Ordinary for that purpose, and being dis- 
satisfied with that allowance, carried the case to the Superior 
Court by appeal. 

On the hearing, counsel for defendant moved to dismiss 
the appeal, on the ground “that no appeal is provided for 
by law from the report of commissioners to the Ordinary, to 
the Superior Court. 

The Court sustained the motion on the ground taken, and 
ordered the same to be dismissed, and appellant excepted. 


B. H. Hix, for plaintiffs in error. 


McCay & HawkIns, contra. 
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By the Court.—LumpkIN, J., delivering the opinion. 


The only question in this case is, whether an appeal will 
lie, upon the report of commissioners appointed under the 
Act of 1856, to set apart one year’s provisions for the family 
out of the estate of the deceased ? 

We think not. There is no verdict—no judgment of the 
Court to appeal from. The Act simply directs the report to 
be recorded by the Ordinary. This isa mere ministerial 
Act to preserve the evidence, and to show upon the books of 
the Ordinary’s oifice the manner in which so much of the es- 
tate was disposed of, neither can the commissioners, whose 
report is sought to be set aside, be considered the ordinary 
pro hae vice. This would violate the Constitution, which 
directs who shall be the Ordinary. 





JANES vs. TOMLINSON. 


1. When the creditor states in his affidavit under the Garnishment Act, 
‘¢That he has commenced his action of complaint in the Superior 
Court of Dougherty county, against Thomas A. Janes, his debtor, and 
that he has reason to apprehend the loss of said sum, ($732 00 in ac- 
count), or some part thereof, unless summons of garnishment do is- 
sue,’’ it sufficiently identifies the case in which the process is sued out. 

2. A garnishment bond is amendable under the Act of 1856, so as to 
conform to the law. 


Garnishment, from Dougherty Superior Court. Decided 
by Judge ALLEN, June Term, 1860. 


Robert L. Tomlinson, pending an action of complaint in his 
favor against Thomas A. Janes, made his affidavit and gave 
bond for process of garnishment in his behalf in said case. 

At the June Term aforesaid, counsel for Janes moved the 
Court to dismiss said garnishment process, on the ground 
that the garnishment bond “did not show that it was given 
in any case, or that there was any case pending.” Where- 
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upon, counsel for plaintiff moved to amend the bond by in- 
serting a statement of the case therein. The Court sustained 
the motion and ordered the bond to be amended. To which 
defendant’s counsel excepted. t 

(The garnishment affidavit did state that an action of com- 
plaint was pending in favor of the said Tomlinson, against 


Janes). 


Srrozizr & Situ, for plaintiff in error. 
Hines & Hopss, contra. 
By the Court—LumpxIn, J., delivering the opinion. 


We are inclined to think the bond was good as it was, and 
for myself, I am clear, that if it were not, it was amendable 
under the Act of 1856, which gives to plaintiffs in attach- 
ment, and consequently, garnishments, the right to amend 
their attachment bonds or declarations as in other cases at 
common law. 

And as to the security, he signed the bond under the law 
which authorizes it to be amended, so as to conform to the 
law. This was his contract. 











§42 SUPREME COURT OF GEORGIA. 
Walden vs. McDonald. 








WALDEN vs. McDONALD. 


1, A plaintiff in trover cannot enforce a judgment for the value of aslave 
which he had in his possession at the time of the recovery, nor for his 
hire during the time that he held said slave previously. In such a 
case, equity would interpose and restrain the proceeding. 


In Equity, from Lee Superior Court. Decided by Judge 
PERKINS, at March Term, 1860. 


The plaintiff in error, Walden, filed his bill in equity 
against William T. McDonald, alleging, that in the year 
1853 said McDonald instituted his action of trover and bail 
in the Superior Court of Lee county, against Seaborn J. 
Walden, the brother of complainant, for the recovery of a ne- 
gro man, Lewis; that at the last term of said Court, the 
papers in said case having been burnt with the Court-house, 
said McDonald established copies thereof, from which it ap- 
pears that complainant became the security for the said Sea- 
born J. on the bail bond in said trover action. Complainant 
alleges that he has no recollection of ever becoming such se- 
curity, and believes he never did. It is further alleged that 
judgment was obtained against said Seaborn J. in said trover 
suit tor $300 00, to be discharged on the delivery of the ne- 
gro, and $250 00 for hire; and thereupon a fi. fa. has been 
issued and levied on the property of complainant, as security 
aforesaid, to satisfy the same; that Seaborn J. is insolvent ; 
that he paid but little attention to said suit whilst pending, 
and that complainant took no interest in it, not supposing he, 
himself, had any interest in it. It is charged, that said re- 
covery is fraudulent in this: that some time in 1856, said Me- 
Donald took possession of said slave; had had him ever since, 
and now has him in his control, and that he concealed this 
fact from the Court and jury, and got a verdict for the value 
of said negro and his hire. The prayer of the bill is for an 
injunction restraining the collection of said fi. fa., etc. The 
Court granted the injunction, order, etc. 

The defendant answered the bill, admitting the institu- 
tion of the suit against Seaborn J. Walden, as charged, the 
taking the judgment thereon, the issue and levy of the fi. fa., 
and the insolvency of the said Seaborn J., but denies that all 
the papers in said case had been destroyed; and says that 
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none of the papers were destroyed but the bond given by 
Seaborn J., as principal, and complainant as security; that 
the declaration was in the custody of defendant’s counsel, 
and that there was an entry endorsed on it by the sheriff, 
Mayo, that he had discharged the defendant, Seaborn J., on 
taking bond, and Winson H. Walden as security ; and that 
said sheriff had afterwards informed defendant that he had 
arrested said Seaborn J. and taken bond, with security, as 
above stated ; that the bond was the only paper lost, and a 
copy thereof had been duly established, the complainant’s 
attorney having been present at the time and consenting 
thereto; denies that said Seaborn J. neglected the defense 
of his case, but insists that he made by himself and counsel 
as good defense as he could; says he got possession of the 
negro as follows: Some time in the fall of 1856, learning 
that Seaborn J. intended to remove the slave to Florida, and 
not regarding either the principal or surety in said bond as 
very reliable, he sued out an attachment against Seaborn J. 
and had it levied on said negro by tle deputy sheriff, who 
kept him in his possession for some three months, and de- 
fendant finding said Seaborn J. would not replevy him, de- 
fendant offered a‘bond, with good security, to the deputy 
sheriff for the possession and return of the negro when he 
might be called for, which was accepted ; and thus the negro 
went into possession of defendant, and has been in his pos- 
session ever since, uncalled for; and further, that when said 
fi. fa. issued, the sheriff was instructed to levy the same on 
said negro, which was done, and he was advertised for sale; 
denies all fraud and concealment as charged. 

Defendant’s counsel moved the Court, on the coming in of 
his answer to dissolve said injunction and dismiss said bill, 
on the ground that the equity in the bill was sworn off by 
the answer. 

The Court sustained the motion and ordered the bill to be 
dismissed and the said fi. fa. to proceed. To which com- 
plainant, by his counsel, excepted. 


Vason & Davis, for plaintiff in error. 


WARREN & WARREN, contra. 
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By the Court.—LuMPKIN, J., delivering the opinion. 


One thing is clear: the injunction in this case should not 
have been dissolved until a release was executed by McDon- 
ald of the value of the negro recovered by him of Walden in 
the trover action; and Walden was entitled.to a credit for 
the hire of the boy Lewis from the time he was turned over . 
by the sheriff to McDonald. The fact, too, that McDonald 
had possession of the negro at the time he was recovered, 
was such a concealment of the truth from the Court and jury 
as should entitle Walden to the relief which he seeks. 

McDonald pretends that he is responsible to the sheriff for 
the forthcoming of Lewis. He had Lewis attached, he says, 
to prevent him from being run off to Florida by Seaborn 
Walden. The jury, by their verdict, have found that Lewis 
belongs to him. What has he to apprehend from his forth- 
coming bond? 

We know nothing of the parties or the surety of this liti- 
gation; but one thing is manifest, and that is, that our self- 
ishness causes us to mistify the plainest details of justice in 
this world. 

So far from the equity of the bill being denied, we think 
it is fully admitted by the answer as to all the material facts, 
Our conclusion, therefore, is, that the injunction should be 
retained until a jury can do what is right between the par- 
ties, provided they themselves will not save the country this 
further trouble by settling the matter. Because people go 
to law, is no reason why they should continue to litigate to 
the bitter end, after they understand their rights and duties. 
One thing is sure: the idea of withholding Lewis from mar- 
ket, because he was overworked by Seaborn Walden, cannot 
justify the sale of a security’s property. 
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LINDSAY vs. KENDRICK & CO. 


1. When an original paper is sued and declared on as the act of the 
maker thereof, and he does not deny it on oath, but confesses judg- 
ment, and afterwards, while the case is on the appeal, such paper be 
destroyed, in the absence of a plea of non est factum, and the proof 
of such fact and the contents, plaintiff is entitled to recover on the 
same, without further proof of its execution. 

2, A party is not obliged to establish a lost paper under the Judiciary 
Act, but may recover upon proof of its contents as a lost paper. 


Complaint, from Lee Superior Court. Tried before Judge 
Perkins, at March Term, 1860. 


The defendants in error brought an action against Samuel 
Lindsay for the amount of money due on a certain draft ac- 
cepted by him, returnable to the Inferior Court of Lee county. 

The defendant having confessed judgment at the judgment 
Term, carried the case, by appeal, to the Superior Court. 
Before a trial was had on the appeal, the Court-house was 
consumed by fire, destroying the office papers connected with 
the case, but copies of which were subsequently established. 

On the trial of the case, plaintiff proved by one Murray, 
by commission, that he, at and before the date of the draft, 
was book-keeper of plaintiff’s and he attached to his answer 
a copy of the draft sued on, and two others; he stated that 
the original draft was written by him at the instance of the 
drawer; that he did not see Lindsay accept it, but the 
drawer carried it out and returned with Lindsay’s acceptance. 
To this evidence defendant objected— 

Ist. Because the draft was not established according to 
law. 

2d. Because there was no evidence of the loss of the orig- 
inal. 

3d. Because the execution of the draft must first be pro- 
ven. 

Plaintiff then proved by J. J. Scarborough, that judg- 
ment was obtained in the Inferior Court; that the declara- 
tion and other proceedings and the draft were left in the 
Court-house; that the Court-house, with its contents, were 
subsequently destroyed by fire, and he had no doubt the orig- 
inal draft was burned. 

VoL, xxx—386, 
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Upon this proof, the Court overruled the objection, admit- 
ted evidence of the contents of the original draft, ete., and 
the jury found for the plaintiff’ To which rulings the de- 
fendant excepted. 


WARREN, for plaintiff in error. 
ScARBOROUGH, contra. 
By the Court.—Lyon, J., delivering the opinion. 


1. The original draft, with Lindsay’s acceptance on it, or 
rather the paper which was the foundation of the suit and 
declared upon as his act, Lindsay not only did not deny, on 
oath, as required by the statute, in order to put its execution 
in issue, but at trial term, at common law, confessed a judg- 
ment on its evidence, to the plaintiff, and took an appeal. 
While the appeal was pending, that original paper on which 
Lindsay had confessed judgment, was burned. These facts, 
in the absence of a plea denying the paper sued on to be his, 
were proper to be submitted to the jury, and sufficient to 
warrant a finding against the defendant. 

2. A party is not obliged to establish a lost paper, under 
the Judiciary Act, but may, by showing its loss or destruc- 
tion, as in this case, give in secondary evidence of its con- 
tents, and upon sufficient proof, recover on it as a lost or de- 
stroyed paper. See Ross & Co. vs. Wright, 12 Ga., 509. 

Judgment affirmed. 
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INGRAM vs. MITCHELL. 


1. The rule of law is stern and well settled, that when a plaintiff comes 
into Coart, he must recover upon his own merits, and not upon the 
demerits of the defendant, unless where the statute has created an ex- 
ception. 

2. Chancellor Kent thinks the Courts have gone quite far enough in re- 
fusing to help either party, in respect to illegal contracts. 

8. Whenever the plaintiff can make out his case, without invoking the 
illegal contract to his aid, he is entitled to recover. 

4, Where an agent receives money for his principal upon an illegal con- 
tract, he cannot avail himself of that defense in an action brought 
against him by the principal for money had and received to the plain- 
tiff’s use, especially when those who paid over the money to the agent, 
do not desire that he should retain it. 

5. When money is actually paid over upon an illegal contract, it is clear 
that it cannot be recovered back, the contract being executed, and 
both parties being in pari delicto. 

6. A party may, in some cases, be allowed to retain money which was 
due to him ex equo et bono, but which he could not have recovered at 
law; yet, he never can be allowed to retain money to which he has no | 
claim whatever against the true owner. 

7. As to the distinction in some of the cases, resulting from the knowl- 
edge or ignorance of the agent, as to the illegality of the contract upon 
which the money was paid, that can make no difference. 


In Equity, from Taylor county. Tried before Judge Wor- 
RILL, at October Adjourned Term, 1859. 


This bill was filed by Bryan Ingram to make Benjamin F. 
Mitchell account to him for the proceeds of the sale of a ne- 
gro slave named Simon, that the complainant, as owner, had 
placed in the hands of defendant for sale, under the circum- 
stances following : 

In the year 1856, the slave Simon was committed to jail 
to await his trial on the charge of attempting to commit a 
rape on a free white female in the county of Taylor; and 
afterwards, at the October Term, 1856, of Taylor Superior 
Court, a true bill, charging him with said crime, was found 
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against him. Previous to October Term, Ingram, the owner 
of the slave, gave bond for the appearance of the slave at 
Court, and took charge of him, the prosecutor consenting, 
On the 16th day of August, 1857, Ingram entered into an 
agreement with Mitchell by which the latter should take 
Simon away and sell him, and that in the event he sold him, 
he was to account to complainant for $1,200 00, as the amount 
to be due him; if no sale, then the boy was to be returned 
to his owner. 

This was the agreement: Defendant was to be the agent, 
or attorney-in-fact, of complainant in the sale of the slave; 
but as a mode of carrying the agreement into effect, and to 
enable Mitchell to convey title to the party to whom he 
should sell, Mitchell gave Ingram his promissory note for 
$1,200 00, payable to him or bearer, by the 1st day of June, 
1858, with a condition attached thereto, that should Mitchell 
not sell Simon, butshould return him in good condition, then 
the note to be void. Ingram then executed to Mitchell a 
bill of sale for Simon, and delivered him into his possession, 
and Mitchell afterwards sold him in Baker county, Georgia, 
for $1,200 00. 

Ingram’s object in sending off the slave and selling him, 
and which was understood between the parties at the time, 
was to save his life, then endangered by the charge against him. 

At the April Term, 1857, of said Superior Court, the bill 
of indictment against Simon was nol prossed. 

Afterwards, Mitchell being called on to pay over the $1,- 
200 00, the proceeds of the sale made by him, refused to do 
so; and this bill having been filed against him to require 
him to account for such proceeds, he sets up, in his answer, 
the circumstances out of which the agreement between him 
and the complainant arose, insisting that the agreement hav- 
ing been made to screen Simon from trial and punishment, 
is illegal, and that he cannot be compelled to account to com- 
plainant, as prayed for in the bill. 

These facts being developed on the trial, the jury, under 
the charge of the Court, found for the defendant. 

Whereupon, counsel for complainant moved a rule for a 
new trial, on various grounds. The 3d and 4th are all that 
are deemed necessary to be here stated, and are as follows: 

3d. Because the Court erred in ruling and deciding, on mo- 
tion being made by defendant, to dismiss complainant’s bill ; 
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that complainant could only recover, if at all, on the note or 
contract in writing set up in complainant’s bill, and in re- 
stricting complainant’s rights to a decree, if he had any right 
to said contract or note. 

4th. Because the Court erred in charging the jury in this 
case, that if they should find that the negro Simon, the sub- 
ject of this suit, was charged with a capital crime, and that 
complainant and defendant entered into the contract or agree- 
ment sought to be enforced by this suit, for the purpose of 
preventing the negro from being brought to trial and punish- 
ment for such crime, then the agreement was void aud could 
not be enforced in a Court of justice; and it made no differ- 
ence whether the Act of 10th May, 1770, was of force or 
not; that in the absence of legislative enactments, such con- 
tracts or agreements are void, as opposed to the policy of 
the law, being in prevention of public justice, and they must 
find for defendant. 

The Court refused the rule for a new trial as to all the 
grounds, and counsel for complainant excepted. 


Grice & WALLACE, and Hunter, for plaintiff in error. 


Smitu & Pou, contra. 
By the Court—Lumpx1y, J., delivering the opinion. 


I do not think it altogether certain that Mr. Ingram either 
violated the Act of 1770, (Prince, 780), which inflicts a pen- 
alty of £200 upon any one who conceals and carries off a 
slave accused of a capital crime, so that he cannot be brought 
“to trial and condign punishment,” or has committed an act 
against the public justice of the county. True, he directed 
Mitchell to convey the boy away secretly and to sell him ; 
but he did not. require him to be taken beyond the limits of 
the State. Andin point of fact, he was sold in Dougherty 
county, not very remote from the place where the alleged of- 
fense was committed. The prosecution was quashed ten or 
twelve days before thenegro was sold, the woman herself and 
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every body else being satisfied of his innocence; and then 
he was immediately repurchased and brought back by In- 
gram, where he has remained unmolested ever since. 

I remark, that I assume, as the foundation of a portion of 
these remarks, that the facts were in, which the plaintiff of- 
fered to prove, but which he was not allowed to introduce by 
the Court, and, as we think, improperly. 

I am fully sensible of the gross impropriety of endeavor- 
ing to screen a slave from merited punishment, especially for 
offenses committed against white females. I am not insensi- 
ble to the fact, however, that, prompted by humanity, and 
from no mercenary motives, masters are sometimes induced 
to put their slaves out of the way to prevent them from be- 
coming the victims of popular excitement, until the tempest 
of passion is past and reason has resumed her sway. And 
while this motive even cannot justify the act, it goes far to 
mitigate its criminality. 

I confess, that it is not without doubt and some misgiving 
that I have come to a conclusion in this case. Chancellor 
Kent, in Vesicher vs. Zate, 11 Johnson’s Rep., 23, thought 
the Courts had gone quite far enough, when they refuse to 
help either party, with respect to these illegal contracts; and 
he referred to the statute against gaming, which allowed the 
loser to recover back of the owner his lost money, thereby 
inferring that the Courts had gone one step beyond the law- 
giyer; and yet, the rule of law is stern and settled, that 
when the plaintiff comes into Court, he must recover on his 
own merits, and not upon the demerits of the defendant, un- 
less where the statute has created an exception. 

The rule hitherto applied by this Court, and perhaps by 
the English Courts, is this: that whenever the plaintiff can 
make out his case without invoking the illegal contract to his 
aid, he is entitled to recover. The Judge held in this case, 
that the plaintiff must recover upon Mitchell’s note or not 
at all. Concede this: What is to prevent Ingram from re- 
covering on the note? ‘True, it has a condition annexed to 
it to the effect that if the negro was not sold, and returned 
in good condition, the note was to be void. The boy was not 
returned, but sold. Why should Mitchell not pay the note? 

But apart from this, Ingram ratifies the sale and claims 
the purchase-money. Can Mitchell refuse to account for it? 
Mitchell sets up the illegal contract to screen himself from 
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liability. Will the Court allow Adm to protect himself under 
it? He must abide by the contract or repudiate it. IPf he 
abides by it, he must pay; if he repudiates it, he holds in his 
hands the price of Ingram’s negro, and he must turn it over. 

There is a class of cases which puts the right of the party 
to recover upon the ground of agency; and Tennant vs. El- 
liott, (1 Boss. and Pul., 3), is a strong authority upon that 
point. There, the defendant being a broker, effected an ille- 
gal insurance on aship. ‘The vessel being lost, the under- 
writers paid over the money to Elliott, who refused to pay it 
over to the plaintiff, on the ground of the illegality of the 
contract. But the Court said that he should not be allowed 
to set up the illegality of the contract as a defense in an ac- 
tion brought against him by Tennant, for money had and 
received for the plaintiff’s use. This case must be overruled, 
or else the complainant is entitled to maintain this bill. 

Chief Justice Eyre said: “The question is, whether he 
who had received money to another’s use on an illegal con- 
tract can be allowed to retain it, and that not even at the de- 
sire of those who paid it to him? I think not.” And Mr. 
Justice BULLER asked: ‘Can the defendant in conscience 
keep the money so paid? For what purpose should he re- 
tain it? To whom is he to pay it over? Who is entitled 
to it but the plaintiff?” 

In a note to this case it is said: If this money had been 
paid by the underwriters directly to Tennant, the insured, it 
is clear he could retain it against them, the contract being 
executed, and both of the parties being in pari .delicto.” 
(Citing Douglas, 470; Cowper, 199, 209, 792; 1 Hen. 
Black.) The money would, in that case, in any sense, belong 
to Tennant ; does it not equitably belong to him, when paid 
to his agent for him? 

And in Farmer vs. Russell, ibid, 296, it was held, that 
whilea party in some cases would be allowed to retain money 
which was due to him ex equo et bono, but which he could 
not have recovered at law, yet he never can be allowed to 
retain money to which he has no claim whatever against the 
true owner. 

We agree with Mr. Justice Rooke, in the last case, that 
the distinction, as to the knowledge or ignorance of the agent, 
can make no difference, as it would produce this strange con- 
sequence: that if he be ignorant of the illegality of the con- 
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tract, he shall be answerable in this action ; but if guilty as 
particeps, he shall be free. His innocence should work a loss 
to him, while his guilt shall be an indemnity. i 

We hold, therefore, that the Court was wrong in charging 
the jury, that the defendant was not liable upon the case 
made by the pleadings and evidence. 
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DOE ex dem. e al. vs. ROE, casual ejector, e al. 


1. Where the proof shows that the defendant in an action of ejectment 
was in possession of the lot of land in suit, the year before suit was 
brought and after the suit was brought, this is sufficient evidence of 
possession of the premises to authorize a recovery against him. 

2. When land was drawn by, and granted to W. H.’s orphans, and there 
be a demise in plaintiff’s declaration from them, and the grant is in evi- 
dence with proof of possession by defendant, and no adverse title is 
relied on by defendant, the plaintiff is entitled to a verdict. 

8, The fact that the deed from the drawers of the lot to the plaintiff’s 
lessor does not contain the number of the district, the land being oth- 
erwise sufficiently described, or the date of the month of the execution 
of the deed is left blank, and that the deed was not recorded in time, 
or that the drawers were swindled out of the land, do not affect the 
plaintiff’s right to recover as against a mere wrongful holder, there be- 
ing no other deed from the drawers ; and so the Court ought to instruct 
the jury. 


Ejectment, in Lee Superior Court. Tried before Judge 
PERKINS, at March Term, 1860, 


The plaintiffs in error brought this suit against defendants 
to recover lot of land No. 30, in the 14th district of said 
county. 

On the trial, plaintiffs put in evidence a grant from the 
State for said lot, issued to William Hooper’s orphans, of 
Merritt’s district, DeKalb county, dated 9th April, 1835. 

Also, a deed from Daniel R. Turner, Edward L. McGriff, 
and Harrison Hooper, to James J. Blackshear, dated in 1835, 
the month and day of the month left blank ; also, the district 
in which the lot was situated. 

To the introduction of which deed objection was made, 
when offered, and the objection overruled. 

Objection was also made that the month was not set forth 
in the affidavit of Mitchell B. Jones proving the execution 
of the deed, and did not show that the certificate of record 
was not before the probate of the deed. 
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Plaintiff proved by one Martin that he, Martin, bought 
the lot from defendant, and let him take it back in the fall of 
1853; paid rent to him; thinks the lot was in cultivation in 
1844; does not know by whom; cannot say the defendant 
was in possession in 1854, or whether any crop was made on 
it; saw some advertisements on the trees about warning per- 
sons not to trespass on it; thinks the defendant or his ten- 
ants have been in possession since 1854 until now; rent 
worth $2 00 per acre; witness lives upon the adjoining lot; 
never knew any other person in possession of the other lot 
but defendant and his tenants. 

It was in proof that the lessors set forth as the heirs of 
James Blackshear, were the widow and only children of 
James Blackshear, deceased ; that Harrison Hooper and the 
wives of Daniel R. Turner and Edward L. McGriff were the 
orphans of William Hooper at the time of giving in and 
drawing the land, and who, a witness, Jones, testified had 
been swindled out of their land by a land speculator. 

J. J. Scarborough testified, that he knew James Black- 
shear, of Laurens county, son of David Blackshear, and 
James J. Blackshear, of Thomas county, son of Edward 
Blackshear; that James Blackshear was married to Harriet 
Jones in 1834; that they could not have had a child twenty- 
one years old in May, 1854. 


Defendant introduced no evidence. 

) 

The jury having found for defendant, counsel for plaintiff 
moved for a new trial, on the following grounds: 


Ist. Because the jury found contrary to the charge of the 
Court in this: The Court charged that the grant to the or- 
phans of William Hooper gave them a good title to the land 
in dispute, and that they were entitled to recover it of any 
and every one in possession of it, if the title had not passed 
out of them to James J. Blackshear or some one else, as they 
are parties to the suit and claim to recover it; and that a 
deed for land need not have a date, but takes effect from the 
delivery, and a description in a deed which shows what is 
conveyed, is sufficient, whether it contains any number of 
district or not; and if the jury were notified of this, and 
the defendant, by himself or tenants, were in possession at 
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the commencement of the suit, plaintiffs are entitled to re- 
cover. 


2d. Because the jury found contrary to the charge of the 
Court in this: That if the deed from Hooper’s orphans is 
so uncertain as not to hold, then the orphans of Hooper, 
whose deed is so uncertain as not to pass the title out of them, 
are entitled to recover the land of defendants, if, by himself 
or tenant, he was in possession at the commencement of the 


suit. 


3d. Because the Court refused to charge the jury as re- 
quested in writing by the plaintiffs, that defendant cannot 
defend his possession upon the supposition that the orphans 
of Hooper were minors at the date of the deed in 1835. 


4th. Because the Court refused to charge, that the defend- 
ant could not defend his possession of the land on the suppo- 
sition that the orphans of Hooper had been swindled out of 
their land by a land speculator. 


5th. Because the jury found contrary to the evidence and 
contrary to law. 


6th. Because the Court refused to charge, that the record 
of the deed is of no consequence, unless there be a junior 
deed from the same party. 


The Court refused the motion for a new trial, and counsel 
for plaintiff excepted. 


WarrEN & WARREN, for plaintiffs in error. 


HAWKINS, contra. 
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By the Court.—Lyon, J., delivering the opinion. 


The first question in this case is, whether there was suffi- 
cient proof of possession of the premises in dispute by the 
defendant at the commencement of the suit, to justify a re- 
covery? And we think that there was. 


1. The defendant had been in the possession previously ; 
had sold and took it back; rented it out for the year 1853, 
the year before the suit was brought. The lot was in culti- 
vation that year, 1844, and the defendant and his tenants 
have been in the continued possession since, and up to the 
trial. All this was sufficient evidence to authorize a finding 
against him. ‘There is no sense in the rule that requires this 
proof. Here this defendant has been litigating the right of 
these plaintiffs to recover this lot for the last six years, and 
no doubt trying all the time to set up a statutory title in 
himself to the lot, and on the final trial, because the plaintiff 
does not show him to be in possession the day suit happens 
to be brought, he is to be defeated in a recovery. If the de- 
fendant was not in possession and holding against the plain- 
tiffs, he ought to have come forward and disclaimed title, or 
otherwise he should be taxed with the costs. 


2. The lot was drawn by, and granted to William Hoop- 
ex’s orphan, and when the grant to them was put in evidence 
as it was, as there was a demise in the plaintiff’s declaration 
from them, the plaintiff was entitled to a verdict, there being 
no adverse title relied on by the defendant. 


3. The plaintiff having put in evidence a deed from the 
orphans of Hooper to James J. Blackshear, and having also 
shown who were the heirs at law of James J. Blackshear, 
he being dead, was entitled to recover on that demise. The 
fact that the number of the district was not inserted in the 
deed, made no difference, as the description otherwise ap- 
pearing in the deed was sufficiently certain to designate the 
land intended to be conveyed, nor did it make any difference 
that the deed did not contain the day of the.month on which 
it was executed. Nor was it material to the defendant 
whether the deed was recorded in time or not, or whether the 
drawers of the land were swindled out of it ; and so the Court 
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ought to have instructed the jury in the absence of any op- 
posing titles from those grantors. It is useless to notice those 
questions any further, as counsel for defendant frankly con- 
ceded that the case was against him, unless the verdict could 
be supported by the want of proof of possession by the de- 
fendant at the commencement of the suit, and we agree with 
him. 
Judgment reversed. 





SHOTWELL vs. ROWELL. 


1, While it is true, that in suing one as executor in his own wrong, you 
must charge him as executor generally, still if the cabalistic gibberish 
de son tort are dropped in all the subsequent proceedings, and the 
judgment is entered and execution issued against the defendant as ex- 
ecutor, it is sufficient. 


Motion, ete., from Baker county. Decided by Judge AL- 
LEN, May Term, 1860. 


Jacob R. Shotwell brought suit against Rawrence G. Row- 
ell to recover the amount due on two promissory notes, to 
the May Term, 1857, of Baker Superior Court. The death 
of the defendant having been suggested at the next term, the 
plaintiff then proceeded to sue out scire facias against, and 
had the same served on George W. Lawrence, as executor de 
son tort, requiring him to show cause at the following Term 
why he should not be made a party defendant as such execu- 
tor de son tort. 

At the succeeding Term, no cause being shown to the con- 
trary, the Court passed an order making said George .W. a 
party defendant, “as the executor of the last will and testa- 
ment of Lawrence G. Rowell, deceased.” And at the same, 
viz: May Term, 1858, said George W., as executor of Law- 
rence G., confessed judgment to the plaintiff. Judgment 
having been entered up, and a-fi. fa. issued thereon against 
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him as executor generally, the said George W. paid plaintiff’s 
attorney $300 00, in part satisfaction of the same; which 
amount was entered as a credit on said fi. fa. In July, 1859, 
the sheriff of said county levied said fi. fa. for the balance 
due thereon, upon certain parcels of land as the property of 
Lawrence G. Rowell, deceased. 

At the November Term, 1859, a motion was made by de- 
fendant to set aside the judgment obtained as aforesaid. The 
Court granted the motion, and passed an order vacating the 
same. 

The bill of exceptions states that counsel for plaintiff had 
no notice of said motion, but was in Court at the time it was 
granted. 

At the May Term, 1860, counsel for plaintiff moved a rule 
requiring the defendant to show cause why the former order 
should not be vacated. 

The Court, after argument, refused the rule, and counsel 
for plaintiff excepted, and assigns the same as error. 


Lyon, for plaintiff in error. 
SLAUGHTER & ELY, contra. 
By the Court—LumPx1y, J., delivering the opinion. 


This suit was originally brought against Lawrence C. 
Rowell, the maker of the note upon which the action is 
founded. He dying, a scire facias was issued and served upon 
George W. Rowell as executor de son tort, calling upon him 
to show cause why he should not be made a party defendant. 
Upon the return of the scire facias, and George W. Rowell 
showing no cause to the contrary, he was, by the judgment 
of the Court, “ made and constituted party defendant as the 
executor generally of the last will and testament of Lawrence 
G. Rowell, deceased.” And the plaintiff was directed “ to 
proceed with said cause against the said George W. Rowell 
as executor as aforesaid. 

At the same Term of the Court to which he was made a 
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party, George W. Rowell confessed judgment for the plain- 
tiff’s demand, signing himself “ George W. Rowell, as exec- 
utor of L. G. Rowell.” Upon this confession, a judgment 
was entered against the goods and chattels, rights and cred- 
its of Lawrence G. Rowell, executor generally, and execu- 
tion issued in the same way. Three hundred dollars was 
collected of George W. Rowell on the fi. fa. It was then 
levied on land belonging to L. G. Rowell, when, upon mo- 
tion, it was by the Court set aside, upon the ground that the 
judgment was rendered against George W. Rowell, as execu- 
tor in his own wrong. And for the same reason, the Court 
refused to vacate this order. 

It will be seen, by reference to the proceedings, which we 
have set out with some particularity, that the Court was mis- 
taken in point of fact. Upon the return of the scire facias, 
George W. Rowell was made a party as executor generally. 
He confessed judgment as such, and the judgment and ex- 
ecution went against him as executor generally, and not as 
executor de son tort. The Judge rescinded his order, as to 
the judgment and fi. fa. in favor of Elijah Pearce, as admin- 
istrator of James G. Johnson, that being against George W. 
Rowell, as executor generally. He should for the same rea- 
son have rescinded his order, as to this case. And no doubt 
had not the fact been overlooked, that they both stood upon | 
the same footing, he would have acted consistently with him- 
self. In point of fact, there seems never to have been any 
legal representative on the estate of L. G. Rowell. George 
W. Rowell assumes to manage as one having authority, and 
perhaps he has from the parties in interest, but not from the 
Ordinary. 

I hope the day is past, anyhow, when the rights of parties 
are to turn upon the addition or omission of the cabalistic 
gibberish de son tort! De son fiddle-stick! It may be of 
substance whether one is rightful executor. But away with 
de son tort as the test of anything. 

The presiding Judge certifies, that the counsel of Shotwell 
was in Court when he passed the order annulling his client’s 
judgment. But he does not undertake to say that he had 
notice and knowledge of the proceeding; and this was indis- 
pensable. For if counsel and parties are to be held responsi- 
ble for what is transacted in Court, it will not do to say that 
they stood by at the time and did not interfere, which is flat- 
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ly denied in this case. Notice should be brought home in 
some more abiding form than the mere recollection of the in- 
cumbent on the bench for the time being. Rights should not 
rest on so frail a tenure. 





THE WATER LOT COMPANY vs. LEONARD, 





1. Apparent defects in a declaration that could be cured by amendment 


2 


ee 


8. 


are not material. 


. The Water Lot Company sold to Van Leonard, in trust for the How- 


ard Manufacturing Company, a water lot, No. 11, in which were vari- 
ous covenants. In one place, in one of the deeds between the parties, 
Van Leonard was styled trustee of the Howard Manufacturing Com- 
pany; in another, trustee of the stockholders of the Howard Manufac- 
turing Company. In the deeds there were various covenants: among 
others, after stipulating how the canal or reservoir was to be finished, 
the waste-way not being considered sufficiently deep to carry off the 
waste water from the machinery, the Water Lot Company agreed to 
blast out the waste-way opposite to lots 13, 14, 15, the Howard Manu- 
facturing Company to blast out opposite 11 and 12, all being below 11, 
on which the Howard Manufacturing Company intended to put up ma- 
chinery. There was this further stipulation: That the Water Lot 
Company would ‘‘so finish all the eyes in the canal or reservoir as to 
furnish and contain in said canal water in sufficient quantity to propel 
the machinery placed and erected on lot No. 11, by Leonard.’’ After 
erection of buildings, etc., on the lot, the whole property was sold at 
sheriff ’s sale, as the property of the Howard Manufacturing Company. 
On an action brought by the Howard Manufacturing Company for 
breach of covenant and injuries sustained by the Howard Manufactu- 
ring Company prior to the sale, one Parr, who held an interest in the 
property under the purchaser at such sale was offered as a witness: 
Held, 

That Parr was not interested in the result of that suit, and competent. 


. That the styling of Van Leonard in the one as trustee for the Howard 


Manufacturing Company, and in the other as trustee for the stockhold- 
ers of Howard Manufacturing Company, was immaterial, and explained 
itself. 

That the Water Lot Company did not covenant against low water, or 
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to supply the machinery with water at all events, but the parties con- 
tracted on the basis that if all the covenants were performed as stipu- 
lated, in regard to canal, waste-way and eyes, that a sufficiency of wa- 
ter would be supplied. 


- 4, That the mutual covenants as to blasting and blowing out the race or 


waste-way, were independent, and not dependent, they going to a part, 
and not the whole of the consideration. 

5. That the measure of damages was the interest on the investment for 
the time the machinery was not employed for want of water; and in 
case only a part of the machinery was idle, interest on a like propor- 
tion of the investment. 

6. The plaintiff is not compelled to expose himself to a trespass to pro- 
tect the defendant from the consequence of his breach of the contract. 

7, When the verdict is sustained by the proof, the case will not be sent 
back for an immaterial error in the charge of the Court. 


Covenant, in Muscogee Superior Court. Tried before 
Judge WorRILL, at November Term, 1859. 


This was an action brought by Van Leonard, trustee of 
the Howard Manufacturing Company, against The Water 
Lot Company of Columbus, alleging that the defendant 
sold plaintiff lot of land No. 11, on Bay street, in the city 
of Columbus, Georgia, near the Chattahoochee river; that 
at the time of said sale, said parties, among other things, 
covenanted as follows : 

“That the building or buildings which might be erected 
by the said Van Leonard, trustee as aforesaid, his heirs and 
assigns, on said lot No. 11, should be fire-proof outside, and 
should be placed equi-distant from the north and south lines 
of said lot, and should not exceed fifty feet in width, so that 
there should be an open space and uncovered of eleven feet 
of ground between the walls of said buildings and said boun- 
dary lines of said lot. And further, that the said lot No. 
11, either in the hands of Van Leonard, trustee as afore- 
said, or his heirs and assigns, should be made permanently 
chargeable with one-nineteenth part of the expense of repair- 
ing the dam across the said river, (Chattahoochee), and said 
canal or reservoir; and it was also covenanted and agreed 
at the time and place aforesaid, on the part of said Water 
Lot Company, with the said Van Leonard, trustee as afore- 
said, his heirs and assigns, that the said company would not 

VoL, xxx.—87 
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bargain and sell any of the lots undisposed of to any person 
or persons, except upon condition that the building or build- 
ings which might be erected should be equi-distant from the 
boundary lines, as hereinbefore expressed. And further, 
that the said Van Leonard, trustee as aforesaid, his heirs and 
assigns, should be entitled to use the water commanded by 
said dam across the river, and said canal and reservoir, in 
proportion to the number of lots in said survey now improved, 
or which might hereafter be improved, and when all of said 
lots, to-wit: nineteen in number, should be improved, the 
said Van Leonard, trustee as aforesaid, his heirs and assigns, 
should be entitled to use one-nineteenth part of all the said 
water commanded by the said dam and canal; which water 
was to be taken from said canal and conducted across the 
water passaye, or waste-way, in flumes, or acqueducts, in such 
manner as not to impede or obstruct the passage of the wa- 
ter through said waste-way from the machinery above said 
lot, 11. And it was further covenanted and agreed at the 
time and place aforesaid, on the part of said Water Lot 
Company, with said Van Leonard, trustee as aforesaid, his 
heirs and assigns, that the said company would not erect, or 
grant the privilege to others of erecting, on any of said wa- 
ter lots, from lot No. 1, on which the factory, then in opera- 
tion, was standing, to lot No. 19, any building or buildings 
other than such as might be fire-proof outside, as before pre- 
scribed for the manner of construction of the building by 
said Van Leonard, trustee as aforesaid on lot No. 11. And 
it was covenanted on the part of Van Leonard, trustee as 
aforesaid, that he would not erect on lot 11 any fixtures for 
the purpose of sawing logs.” And by another deed between 
the same parties, it was further covenanted as follows: 
“And whereas, the said Water Lot Company had con- 
structed a dam across the Chattahoochee river opposite to. 
said city of Columbus, and also a basin, or canal, which said 
basin was not then (at the date of the former deed) fully 
completed, and for the consideration mentioned in said in- 
denture, the said Water Lot Company did covenant and 
agree with the said Van Leonard, trustee as aforesaid, to 
finish said basin, or canal,in the following manner, to-wit: 
That the top of the western wall of said canal should be laid 
with large rock and bolted together with substantial iron 
rods and cemented with hydraulic cement for the distance of 
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one hundred and fifty feet from the present dam across the 
river, and that the whole of the then unfinished part of said 
western wall above water, for fifty feet from said dam, 
should be laid in good lime mortar, and that the west side 
of the west wall of said canal should be finished with a tum- 
bling dam, having an angle of forty-five degrees, made of 
sufficiently large timbers, covered with. plank three inches 
thick, extending from the present dam down the said western 
wall for one hundred and fifty feet, or to the ferit-eye in said 
wall, and that the said timbers supporting said plank should 
be bolted at the top and bottom with iron rods, And said 
Water Lot Company did further covenant and agree to blast 
and blow out said race, or waste-way, opposite to lots Nos. 13, 
14 and 15, to the width of 60 feet, and to the then depth of 
said race, or waste-way, opposite to each or any of said lots. 
And the said Leonard, trustee as aforesaid, did, on his part, 
covenant to blast out said race, or waste-way, opposite to lots 
Nos. 12 and 11, to the same width and depth as aforesaid. 
And said Water Lot Company did further covenant, on the 
day and year aforesaid, with said Van Leonard, trustee as 
aforesaid, so to finish all the eyes in the canal, or reservoir, 
as to furnish and contain in said canal water in sufficient 
quantity to propel the machinery placed and erected on lot 
No. 11 by Leonard, trustee as aforesaid, his associates and 
assigns,” | 

The declaration, after stating these covenants, then closed, 
as follows: “ And although said plaintiff has well and truly 
performed and fulfilled all and singular the covenants and 
agreements in the said deed of indenture mentioned on his 
part, and behalf to be done and performed, yet the said de- 
fendant has not performed and fulfilled the covenants men- 
tioned on the part of said defendant to be done and perform- 
ed. And the said plaintiff in fact says that at the time and 
place aforesaid, after the making of said indenture, the said 
defendant did not blast and blow out the race, or waste-way, 
opposite to the lots Nos. 13, 14 and 15, to the width of 60 
feet and to the depth of said race, or waste-way, opposite to 
each or any of the said lots, as by the said covenant the said 
defendant was bound to do; and though requested since that 
time todo and perform the said covenant according to the 
obligation of said indenture, the said defendant did not, 
nor would blast or blow out said race, or waste-way, opposite 
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to the lots Nos. 13, 14 and 15, to the width of 60 feet and 
to the then depth of said race, or waste-way, opposite to each 
or any one of said lots, but wholly neglected and refused so 
to do; so that the said covenant of the said defendant re- 
mains unperformed, whereby the water of the said waste-way 
is unable to escape, and has been ever since the making of 
said indenture, and still is backed against the wheel erected 
by the plaintiff on lot No. 11, for the propulsion of machin- 
ery, so that the same is rendered almost useless to the plain- 
tiff for the purpose of propelling machinery. And the said 
plaintiff further says, that at the time and place aforesaid, af- 
ter the making of said indenture, the said defendant did not 
finish all the eyes in said canal in said indenture mentioned, 
or reservoir, in such manner as to furnish and contain in said 
canal water in sufficient quantity to propel the machinery 
placed and erected on lot No. 11 by said plaintiff, trustee as 
aforesaid, as by the said covenant the said defendant was 
bound to do; and although often requested by said plaintiff 
since that time to do and perform said covenant, the said de- 
fendant did not and would not finish all the eyes in said 
canal, or reservoir, in such manner as to furnish and contain 
in said canal water in sufficient quantity to propel the ma- 
chinery placed and erected on said lot No. (1, but wholly 
neglected and refused to do so ; so that the said covenant re- 
mains unperformed, so that the eyes in said canal do not fur- 
nish, and the said canal does not contain sufficient quantity 
of water to propel the machinery erected on said lot No. 11; 
and so the said plaintiff says that the defendant hath broken 
the said covenant with said plaintiff, and has refused, and 
still does neglect and refuse to perform the same to the dam- 
age of plaintiff,” ete. 

When this case came up for trial, counsel for defendant de- 
murred to plaintiff’s declaration on the grounds following: 

Ist. Because the Howard Manufacturing Company had no 
right to sue by a trustee. 

2d. Because the deed set forth in the declaration shows 
Leonard to be trustee for the stockholders, and not for the 
Company. 

3d. Because the declaration does not aver specifically that 
the plaintiff has done and performed his covenants to blast 
out the canal opposite to lots 11 and 12. 

4th. Because the declaration does not aver that after a 
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lapse of a reasonable time defendant failed to perform its 
covenant. 

5th. Because the declaration declares for damages on ac- 
count of the erection of building, machinery, ete. 

6th. Because the declaration does not aver any time when 
defendant was requested to perform its covenants, and does 
not aver an offer of plaintiff to perform his, or a readiness 


so to do. 
The Court overruled the demurrer, and counsel for defend- 


ant excepted. 

The plaintiff then offered in evidence the deed containing 
the first mentioned covenants in the declaration, which was 
signed by the President and Directors of the Water Lot 
Company. ‘The defendant’s counsel objected to the admis- 
sion of the deed until an order should be shown authorizing 
the making thereof. ‘The objection was overruled, and de- 
fendant excepted. 

Plaintiff then offered articles of agreement executed in the 
same manner as said deed, and purporting to be made be- 
tween the said Van Leonard, as trustee for the stockholders 
of said Manufacturing Company of the one part, and the 
said Water Lot Company of the other part. 

Defendant objected to the paper being read in evidence on 
the same ground urged against said deed; and further, be- 
cause it varied from plaintiff’s declaration, and because the 
covenants therein were between different parties from those 
in the deed. 

The Court overruled these objections, and defendant’s 
counsel excepted. 

Plaintiff then introduced Mr. Parr, who, on his voir dire, 
stated, that he purchased from the purchaser at sheriff’s sale, 
an interest in the Howard Manufactory, and was now a part 
owner of lot No. 11, (the property of the Howard Manufac- 
turing Company having been all sold at sheriff’s sale.) De- 
fendant objected that the witness was interested, and there- 
fore incompetent. 

Say Court overruled the objection, and defendant excep- 
ted. 

Plaintiff then proposed to prove by Mr. Parr the value of 
the house and machinery erected on lot No. 11, and also the 
value of an operative house erected by the Howard Manu- 
facturing Company on another lot, plaintiff’s counsel stating 
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that they expected to connect this value with the value from 
1848 to 1852, and to prove that the witness was an expert, 

Defendant objected to the evidence. The objection was 
overruled, and defendant excepted. 

Mr. Parr, after stating that he was an expert, testified, 
that in June, 1855, the building and machinery on said lot 
were worth one hundred and twenty thousand dollars, and 
the operative house. He was also permitted to testify, de- 
fendant objecting, that in his opinion, if the canal opposite 
lots 12, 13, 14 and 15 had been blasted out as' deep as the 
bottom opposite lot 11, all the machinery of the Howard 
Manufacturing Company could have been run either in high 
or low water. He also testified, defendant objecting, that at 
‘the time he went to the Factory, they had one Morris wheel 
to turn the machinery ; that with an ordinary head of water, 
that wheel, would, in his opinion, run all the machinery, and 
that in low water, with the obstructions in the canal, that 
wheel would not run more than two-thirds of it. He testi- 
fied, that in 1855, a new wheel was added; that the race op- 
posite No. 12 is not blasted out, and that it would have been 
of little or no benefit to the Factory to blast out opposite 13, 
14, 15 and 16, unless opposite 12 was also blasted. 

J. R. Brown testified for plaintiff, defendant objecting, 
that in: 1849 the probable cost of the machinery and Factory 
was one hundred and twenty thousand dollars; that with 
sufficient water, all the machinery could have been run—an 
~ ordinary head of water would have given sufficient speed; 
that for three or four months of the summer or fall of 1851, 
there was not water enough to run any of the machinery of 
plaintiff. He further testified, that the Morris wheel re- 
quired a great deal more water than some other kinds of 
wheels. 

James Welch testified for plaintiff, defendant objecting, 
that in 1848 there was not as much machinery in the Factory 
by about one-half as in 1849, and that from 1849 to 1852 
there was but little change, if any, in the amount and value 
of machinery therein, but he did not know the value of it; 
the building was worth from twenty to twenty-five thousand 
dollars; that for two months in 1849, about one-third of the 
machinery could not be run on account of low water, and 
that such was the case also in 1850. 

John G. Winter testified for plaintiff, defendant objecting, 
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that there was but little increase in the machinery from 1849 
to 1853; that in 1849, 1850 and 1851, whenever the water 
got low, a part of the machinery had to be stopped ; that in 
his opinion, the eyes at the mouth or opening of the canal 
(they were known as flood-gates, and not called eyes) were 
too small; they were opened larger, and finally the whole 
mouth opened in 1849, and then the water flowed into the 
canal more freely; there were also some loose rocks near the 
mouth of the canal obstructing some little the free flow of 
water 

The plaintiff, after introducing other evidence not objected 
to, closed his case. 

Mr. Cockran, introduced by defendant, testified, amongst 
other things, that the Howard Factory building was in the 
canal opposite lot 11; that is, over the line of the lot about 
five feet. 

Objection being made to this evidence, the Court stated 
that he would admit it for the purpose only of showing that 
thereby the defendant was less able to perform his covenants, 
To which decision the defendant excepted. 

The defendant then offered in evidence a deed to lot 11 
from Van Leonard to the Howard Manufacturing Company, 
dated April 30, 1852, consideration five dollars, plantiff ob- 
jecting. The Court rejected the evidence and defendant ex- 
cepted. 

The Court charged the jury as follows: 

“‘Tt appears that the defendant, by contract in evidence, 
agreed to finish all the eyes in the canal or reservoir so as to 
contain and furnish a sufficiency of water to run all the ma- 
chinery of plaintiff to be put on lot 11, and also to blast 
out the rock opposite lots 13, 14 and 15, sixty feet wide and 
as deep as the old canal. It was the defendant’s duty to 
so finish the eyes or to so construct the race as to furnish 
and contain, at either high or low water, a sufficiency of 
water to run with proper speed all the machinery that the 
plaintiff put on lot 11. If the defendant failed to finish or 
to so construct the eyes or canal as to contain sufficient water 
to run plaintiff’s machinery, then there is a breach, and 
plaintiff is entitled to recover. If it is your opinion, from 
the evidence, that the defendant did not so finish the eyes or 
construct the canal as to furnish and contain a sufficiency of 
water to run plaintiff’s machinery at all times, you will then 
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find whether on account of this the plaintiff has been injured, 
and if so, will estimate the damages as follows: You will find 
the value of the Factory buildings and machinery; you will 
then find how much of the time, on account of the above, 
plaintiff has been unable to run the whole or any part of said 
machinery. If such be the fact, you will allow the plaintiff, 
as damages for this, the interest on the value of his invest- 
ment, or any part thereof which plaintiff could not employ 
or use on account of this failure of defendant, if there was a 
failure. Further, that if they (the jury) believet he defend- 
ant had not blasted out the canal according to his contract 
in evidence, and the plaintiff had been injured thereby, then 
the plaintiff was entitled to damages for this, to be estimated 
by the same rule as above stated.” 

The Court also charged, that “the defendant insisted that 
if the plaintiff could not run his machinery, it was not the 
fault of defendant, but was on account of plaintiff’s defective 
wheel; that the plaintiff was not bound to get the best wheel, 
but an ordinary one—a common one—not the best; if plain- 
tiff did not get the best wheel, but one that would have an- 
swered, ‘that is no defense, if the wheel was not any account, 
pein cannot recover; if it was such an one as could have 

een driven with the proper quantity of water, then that is 
no defense.” 

To each and all of the foregoing charges defendant’s coun- 
sel excepted. 

.. The defendant requested, in writing, the following charges: 

Ist. If the jury believe that the defendant has failed to 
blast and blow out the canal or race according to their cove- 
nants, then the measure of damages for this breach is what 
it would cost to perform the work; and if the plaintiff has 
not shown this, he cannot recover for this. 

2nd. If the jury believe from the evidence that the eyes of 
the canal or reservoir were so finished as to furnish and con- 
tain water sufficient to propel plaintiff’s machinery on lot 11, 
and if they further believe from the evidence that still there 
was not, in low water, sufficient to run the machinery, the 
plaintiff cannot recover for this cause: 

3d. That under the deeds in evidence, defendant was not 
bound, under all circumstances, to furnish the plaintiff with 
sufficient water to run their machinery, and if they believe 
the want of water was not occasioned by any defect in the 
eyes of said canal, the plaintiff cannot recover for this. 
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4th. That unless the jury believe from the evidence that 
the plaintiff has performed and kept his covenant to blast 
and blow out opposite lots 11 and 12, or has shown a suffi- 
cient excuse for not so doing, then he cannot recover of de- 
fendant for failing to blast out opposite 13, 14 and 15. 

5th. That if the jury believe the defendant did, within a 
reasonable time, blast and blow out the race-way opposite to 
lots 13, 14 and 15, according to the covenant, and that the 
eyes in the canal or reservoir were so finished as not to allow 
any material quantity of water to escape from the canal or 
reservoir, then the plaintiff cannot recover. 

6th. If the jury believe from the evidence that the canal 
was blasted out opposite lots 13, 14 and 15, in acordance 
with the covenant before the plaintiff blasted out opposite 12, 
and that the eyes in the canal were so finished that a small 
and immaterial quantity of water escaped from the canal, 
then the plaintiff cannot recover. 

7th. If the jury believe that the canal or race opposite 
lots 13, 14 and 15 was not blasted out in a reasonable time, 
still, if they believe it was done before plaintiff blasted op- 
posite lot 12, and that it would have been of no benefit 
to plaintiff to blast out opposite 13, 14 and 15, unless 12 was 
also blasted out, then plaintiff cannot recover for this fail- 
ure. 

8th. That although the jury may believe that, in low wa- 
ter, the plaintiff could not run more than two-thirds of his 
machinery, yet, if the jury believe that the canal opposite 
lot 12 was not blasted out, and that if that had been blasted 
out and below this had also been blasted out, then the plain- 
tiff could have run all his machinery even in low water, then 
plaintiff cannot recover for loss in low water. 

The Court refused to give any of said charges as requested, 
and defendant’s counsel excepted. 

Defendant then requested the Court to charge: “That if 
the jury believe that the plaintiff furnished his factory with 
a wheel which was a poor one, and one not calculated to 
economize water or power, and that other wheels could have 
been procured that would have performed twice as well, and 
that it was on this account that plaintiff eould not run his 
ae in low water, then plaintiff cannot recover for this 
oss.” 

The Court charged as requested, and added: “ That plain- 
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tiff was not bound to get the best wheel, but only an ordina- 
ry, common one.” 

To the qualification thus made by the Court, defendant’s 
counsel excepted. 

The several rulings and charges of the Court excepted to 
by defendant are now assigned as error by his counsel. 

During the progress of the trial, the plaintiff proposed to 
prove the capability of the machinery in the factory under 
a head of water sufficient to run all the machinery ; also, the 
loss,of capacity in consequence of the deficiency of water; 
also, that plaintiff hada sufficient number of hands to propel 
his machinery, Which hands they discharged for want of wa- 
ter power sufficient to employ them; also, the daily loss in- 
curred thereby on the profits which he would have derived 
from his manufactures, had he been able to run his machinery, 
Defendant objecting to this evidence, it was rejected by the 
Court, and plaintiff excepted. 

Plaintiff then offered to prove the value of said factory, 
with a sufficiency of water power throughout the year to pro- 
pel its machinery, and the value of said factory with the wa- 
ter power in fact supplied. This evidence was also rejected 
by the Court. 

Counsel for plaintiff now assign the two last named rulings 
of the Court as error. Both bills of exceptions argued to- 
gether. 


Wm. DovaHerty and R. J. Mosss, for VAN LEONARD, 
JoHNSON & SLOAN, and R. W. DENTON, contra. 


By the Court.—Lyon, J., delivering the opinion. 


1. There is nothing in the first and second grounds of de- 
murrer ; because, if the declaration was defective—and we do 
not think it was—the objections could have been cured by 
amendment. 

The 3d, 4th, 5th and 6th grounds of demurrer are involved 
in the charge of the Court as given, and in the refusals to 
charge on the request of counsel. 

2. The witness, Parr, was competent. The fact that he 
owned an interest in the property did not affect him with in- 
terest. The property had been sold at sheriff’s sale, as the 
property of the Howard Manufacturing Company, and Parr 
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held an interest under the purchaser at that sale. That sale 
carried with it the covenant of the Water Lot Company to 
the Howard Manufacturing Company, and would enable the 
purchaser at such sale to recover for all injuries resulting 
from a breach after the sale, but the damages resulting to 
the Howard Manufacturing Company for breaches prior to 
the sale, did not pass to the purchaser by the sale; therefore 
the purchaser at sheriff’s sale, nor any one holding under 
him, could have any interest in the recovery in this suit, for 
this action is for damages resulting from a breach of cove- 
nant prior to the sheriff’s sale. 

3. The objection to the introduction of the deeds of 9th 
July, 1857, on the ground of discrepancy, was not well con- 
sidered by counsel. Van Leonard is called in the first, in 
one place, trustee of the Howard Manufacturing Company, 
and in the same deed, in another place, trustee of the stock- 
holders of the Howard Manufacturing Company, which shows 
that the same ¢ompany was referred to and intended in both 
cases, and if there was an apparent discrepancy, it explains 
itself; it certainly did not vitiate the deed. Besides, Van 
Leonard held the legal title in any event. 

We understood the counsel for plaintiff in error, as not 
insisting upon the objection to these deeds for the want of 


_ an order to show that the persons who signed the deeds were 


authorized to make them, as no plea of non est factum had 
been filed, putting that fact in issue. 

The remaining objections to the evidence—and they are 
numerous, for I believe everything was objected to by defend- 
ant’s counsel, even to testimony offered by themselves—are 
involved in the rulings of the Court in his charge to thejury, 
and may be all considered together. The same may be said 
of the points of error complained of by the Howard Manu- 
facturing Company in the cross-bill of exceptions brought up 
by them. 

The breaches assigned by the plaintiff in the Court below, 
in his declarations, were— 

Ist. That the Water Lot Company did not blast and blow 
out the race, or waste-way, opposite to lots 13, 14 and 15, 
to the width of sixty feet, and to the then depth of the race- 
way opposite to each or any of the other lots, as by the cove- 
nants they were bound to do. 

2d. That the said company did not finish all the eyes in 


‘ 
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said canal or reservoir, in such manner as to furnish and 
contain in said canal water in sufficient quantity to propel 
the machinery placed and erected on said lot 11 by the plain- 
tiff, by reason whereof damage resulted. 

There was much discussion as to what was the true con- 
struction of the covenant in that parton which the second 
breach is assigned. 

4. We think the true interpretation is, that if the canal 
was completed, and the eyes or gates, at the mouth of the 
canal were so finished or constructed as to permit the water 
from the river to flow freely and without interruption into 
the canal, and the balance of the eyes so finished as to pre- 
vent the escape of the water from the canal, except as intended 
it should, and the race or waste-way, was blasted out— 
all of which the Water Lot Company covenanted they 
would do—except as to blasting out the race or waste-way, 
opposite to lots 11 and 12, which the Howard Manufacturing 
Company covenanted they would do, that, then, the canal 
would furnish and contain sufficient water to propel the ma- 
chinery, etc. There was nocovenant against general drought 
or unusual and excessive low stages of the water in the river, 

The whole of the questions made upon the pleading, other 
than what I have disposed of, the evidence and the charge 
and refusal to charge by the Court, may be reduced to two, 
for to that were they narrowed in the argument, and they 
are— 

1st. Was it necessary for the plaintiff to aver and prove 
that they had performed their part of the covenants; that is, 
to blast and blow out the race or waste-way, opposite to lots 
11 and 12 before they could recover against the defendants 
for their breaches of the covenants by them ? 

2d. What is the measure of damages for the injuries sus- 
tained by plaintiff in consequence of the breaches ? 

5. Upon the first question we had great difficulty ; in fact, 
were so unfortunate as at last not to be able to agree upon 
it. The whole difficulty lies in that knotty question, whether 
the covenants are dependent or independent? If they are 
dependent; that is, if each depends on the other, the failure 
of the one annuls and destroys the other. Now, the proof 
here is, that it would not benefit the plaintiff to blast out the 
race-way opposite lots 13, 14 and 15, unless the race-way 
opposite lot 12 was also blasted out, for their machinery is 
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on lot 11, which is above all of them, and the waste water 
would be equally poured on their wheel from the obstruction 
opposite lot 12, as that of 13, 14 or 15, or vice versa, If 
there was nothing between these parties ; that is, if there was 
nothing in the agreement or deed but this part of the cove- 
nant, I should say the covenants were concurrent. To de- 
termine what is a proper construction, has always been an 
extremely vexed question with the Courts. I will, as briefly 
as possible, state some of the rules that bear on the point, 
that Courts have laid down to determine whether the cove- 
nants are dependent or independent : 

“ When the agreements go to the whole of the considera- 
tion, on both sides, the conditions are dependent, and one of 
them is a condition precedent to the other. If the agreements 
go to a part oly of the consideration on both sides, and a 
breach may be paid for in damages, the promises are so far 
independent.” Par. on Con., 2 vol., 189. “Or if this de- 
pendence is not mutual, but one of them rests upon the other 
by a dependence which is not equally shared by the other; 
if that contract upon which this dependence rests, is broken 
and defeated, the other, by reason of its dependence, is 
annulled and destroyed also.” “But they may be wholly 
independent, altbough relating to the same subject, and made 
by the same parties, and included in the same instrument. 
In that case, they are two separate contracts. Each party 
must, then, perform what he undertakes, without reference 
to the discharge of his obligation by the other party. And 
each party may have his action against the other for the 
non-performance of his agreement, whether he has performed 
his own or not.” The mutual covenants must go to the 
whole consideration on both sides, when the one is prece- 
dent to the other, but when they go to a part only, and a 
breach may be paid for in damages, the covenants are inde- 
pendent. The leading case on this point, is of Boon vs Eyrie, 
1 H. Bik., 273. The plaintiff in that case conveyed to the 
defendant the equity of redemption of a plantation in the 
West Indies, together with the stock of negroes upon it, in 
consideration of £500 and an annuity of £160 per an- 
num for life, and covenanted that he had good title to the plan- 
tation, was lawfully possessed of the negroes, and that the de- 
fendant should quietly enjoy. The defendant covenanted 
that the plaintiff well and truly performing all and everything 
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on his part to be performed, he, the defendant, would pay the 
annuity. The action was brought for the non-payment of 
the annuity. Plea: That the plaintiff was not, at the time 
of making the deed, legally possessed of the negroes, and 
so had not a good title to convey. General demurrer to the 
plea—Lord Mansfield: “The distinction is very clear: 
When mutual covenants go to the whole of the consideration 
on both sides, they are mutual conditions, the one precedent 
to the other; but when they go only toa part, when a breach 
may be paid for in damages, then the defendant has a remedy 
on his covenant, and shall not plead it as a condition prece- 
dent. If this plea be allowed, any one negro not being the 
property of the plaintiff would bar the action.” “So, when 
it was agreed between C and D, that in consideration of 
£500 C should teach D the art of bleaching materials for 
making paper, and permit him, during the continuance of a 
patent, which C had obtained for that purpose, to bleach 
materials according to the specification, and C, in consideration 
of the sum of £250 paid, and the further sum of £250 
to be paid by D to him, covenanted that he would, with all 
possible expedition, teach D the method of bleaching such 
materials, and D covenanted that he would, on or before the 
24th February, 1794, or sooner, in case C should before 
that time have taught him the art of bleaching such mate- 
rials, pay to C the further sum of £250. In covenant by 
C against D, the breach assigned was the non-payment of 
- the £250. Demurrer: That it was not averred that C had 
not taught D the method of bleaching such materials; but 
it was held by the Court that the whole consideration of the 
agreement being that C should permit D to bleach materials, 
as well as teach him the method of doing it, the covenant by 
C to teach was but part of the consideration for a breach, 
which D might recover a recompense in damages, and C 
having in part executed his agreement by transferring to D 
a right to exercise a patent, he ought not to keep that right 
without paying the remainder of the consideration, because 
he may have sustained some damage by D’s not having 
instructed him, and the demurrer was overruled. Campbell 
vs. Jones, 6 T. R., 570; Stover vs. Gordon, 3 M. & 8., 308; 
Ritchie & Atkinson 10 East, 295; Hancock vs. Reddes, 
Ibid, 555. See also note C., 2 Par. on Con., 41, and 
cases cited. See also note by Williams to Pordage vs. Cole, 
1 Sanders, 319. In this note, which is a very elabor- 
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ate one, nearly all the English authorities on the subject are 
collected and cited, and they are very numerous; by an ex- 
amination of which it will be seen that there are three kinds 
of mutual covenants that are concurrent and dependent. 
They are—Ilst. When two acts are to be done at the same 
time; 2d. When they go to the whole consideration ; 3d. 
When a day is appointed for the payment of money, ete., 
and’the day is to happen after the thing which is the consid- 
eration of the money, etc. 

The cases of mutual covenants that are independent, are of 
two kinds: one I have named, and the other is, if a day be 
appointed for payment of money, or part of it, or for doing 
any other act or thing, and the day is to happen, or may hap- 
pen before the thing which is the consideration of the money 
or other thing is to be performed. 

Now, let us compare this case with these rules, and see to 
which class it belongs: There is nothing in the agreement 
requiring the two acts, which are of the same kind, in the 
one case, to be done at the same time; there is no depend- 
ence upon each other in that respect. The thing to be done 
by the defendant may as well happen before the thing to be 
done by the plaintiff as not; there is no dependence there. 
The mutual covenants to be performed, which form the sub- 
ject of controversy, do not go to the whole consideration of 
the covenant, but to a very small part of the same. There 
is, therefore, no dependence in any one of the three respects ; 
but they fall directly within each of the two classes of inde- 
pendent covenants. They are, too, within the reason of in- 
dependent, rather than of dependent covenants. There is 
no equality in the damage sustained by the plaintiff and de- 
fendant, which is a thing greatly looked to, and a very con- 
trolling one, and, in my opinion, it is the truest test of all 
others. For instance, the damage sustained by the defend- 
ant in the action is only the cost of blasting out the race- 
way opposite lot 12, while the damage to the plaintiff is the 
suspension of one-third part of his machinery for a long space 
of time, and a total suspension of all his machinery for sev- 
eral months, Besides, there is another breach of the cove- 
nant by the defendant, which forms a very serious ground of 
complaint, and that is the failure to so finish the gates, or 
eyes, as they are called in the covenant, at the mouth of the 
canal, that the water could flow freely into the canal and 
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without interruption. These openings were not only not 
properly constructed, but there were rocks in the mouth of 
the canal obstructing the passage of the water. 

The most serious difficulty is one that is not reached by 
any of the rules of construction that I have mentioned, or 
that is known to the books, so far as I have been able to find, 
and that is the fact, that it would have done the plaintiff no 
good to have blasted out the waste-way opposite 13, 14 and 
15 until it was blasted out opposite 12. My answer to it, 
however, is this: That it was unnecessary for the plaintiff to 
go on and blast out the waste-way opposite lot 12 until he 
saw that it would avail himself; for if he had gone on to do 
this work, it would have increased his expenses and damages, 
and accomplished nothing. And how can this avail the de- 
fendant? He has committed the breach of his covenant in 
two ways, both of which damaged the plaintiff. How can he 
say that there was no use in my doing this work, as the 
plaintiff has not done his? The work to be done by the 
plaintiff may have been a very small matter ; it was only one- 
third of what defendant had to do. But whether the one 
way or the other; whether my answer is satisfactory or not,. 
the authorities I have referred to are plain and clear, that 
the covenants are not dependent, but independent, and for 
the respective breaches action will lie by each, and that rea- 
son is unanswerable. And for that reason, we hold that the 
Court below was right in ruling, that the plaintiff need not 
aver and prove performance of the condition on his part to 
be performed in order to entitle him to maintain his action 
for the breaches of the defendants. 

Neither party was satisfied with the rule of damages laid 
down by the Court. ‘The defendant insisted that if the plain- 
tiff was entitled to recover anything at all, it was only what 
would have been the cost of blasting, or blowing out the race- 
way finishing gates at the mouth of the canal, for the free 
passage of the water, according to his contract; that the 
plaintiff had the right to go upon the premises and do the 
work himself, and so prevent such disasters to himself, and 
it was his own willful neglect not to do so, 

The plaintiff, on the other hand, insists that he had a right 
to recover, not only all that he actually lost by the failure of 
the defendant to perform his contract, but all that he would 
have made had he been able to employ all his machinery ; 
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that is, that he was entitled to recover the profits he might 
or could have made from the use of all his machinery, from 
which he was prevented by the failure of defendant to comply 
with his contract. For this purpose he offered proof of the 
capability of the machinery, under sufficient head of water ; 
also, the loss of capacity by the want of a sufficient head of 
water, the daily loss sustained in the profits which they 
would have derived from the employment of all the ma- 
chinery, and the value of the machinery with a full head of 
water, and its value with such a head of water as existed. 

6. The Court rejected both, holding that neither was the 
true measure of damages to be recovered, but that the plain- 
tiff was entitled to recover the actual damage sustained, and 
that, in this case, was the interest on the value of his invest- 
ment, or such part thereof as he could not employ on account 
of the failure of defendant, for the time that such part or the 
whole could not be so employed ; for instance, if the whole 
machinery was idle in consequence, then the plaintiff could 
recover interest on the whole investment; if there was only 
a part of the machinery in action for the want of water, then 
interest on that portion of the investment. 

We think the Court adopted the only safe and certain rule 
of damages that would fit the case. The rule is in accord- 
ance with that laid down by this Court in Coweta Falls Man- 
ufacturing Company vs. Rogers, 19 Ga., 416. What the 
profits might have been, had the plaintiff been able to em- 
ploy the whole of his machinery all the time, was a matter 
purely of speculation, depending on the demand, sales, costs, 
etc., and was properly rejected. 

The profits that are recoverable, are such as are the imme- 
diate fruit of the contract, and are independent of any col- 
lateral engagement or enterprise entered into in expectation 
of the principal contract: 2 Par. on Contract, 461. Such 
was the effect of the decision in Masterson vs. Mayor of 
Brooklyn, 7 Hill, 61, and other cases to which we have re- 
ferred. To give a familiar instance: If one agrees to de- 
liver a quantity of bacon at a given day and place for a spe- 
cified price, and fails, then, whatever profit there is in the 
transaction at the time when the contract is to be performed, 
is the measure of damages. That there may be found cases 
in conflict with this holding, 1 do not doubt; but the rule. 
once laid down by this Court must be adhered to. 

VoL, xxx—38, 
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7. Neither was the cost of blasting out the race or waste- 
way, any criterion for a measure of the damages. The race 
or waste-way, opposite to lots 13, 14 and 15 belonged to the 
defendant, and the plaintiff had no right or permission to 
enter thereon to do that work. To have doneso would have 
been a trespass on his part, to which the law will not expose 
him to protect the defendant from the performance of this 
contract. 

8. We are induced to think that the Court, in his charge 
to the jury, considered the defendant as having covenanted 
against low water in the river, or rather, that his undertaking 
was to furnish the plaintiff with sufficiency of water to pro- 
pel his machinery in all events. Ifso, the Court erred, ac- 
cording to our construction of the covenants, as already ex- 
plained; but as the proof was very clear, that there would 
have been sufficient water to run the machinery at all times 
during the total and partial suspension, had the race-way 
been blasted out, and the obstructions in the mouth of the 
canal removed, the error was immaterial... And for these 
reasons, we affirm the judgment. 





STROZIER (next friend) vs. HOWES, HYATT & OO. 


1. In the exercise of the jurisdiction confided respectively to the State 
Courts and those Courts of the United States, (where the latter have 
not appellate jurisdiction), it is plain that neither can have any right 
to interfere with, or control the operations of the other. It accordingly 
has been settled, that no State Court can issue an injunction upon any 
judgment in a Court of the United States, the latter having an exclu- 
sive authority over its own judgments and proceedings. 


In Equity, from Dougherty Superior Court. Decision by 
Judge ALLEN, June Term, 1860. 


Ann E. Nix, by her next friend, filed her bill in equity, 
alleging, among other things, that the defendants in error 
had caused ji. fas. to be levied upon certain property, as the 
property of Samuel H. Nix, which belonged to him as trus- 
tee for her, under and by virtue of a marriage settlement, etc. 
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The bill prayed for an injunction restraining the sale of said 
property, which was accordingly granted. 

Subsequently, the defendants filed answers exhibiting the 
fi. fas. referred to in the bill, as -having been levied on the 
property in question ; when it appeared that said fi. fas., be- 
ing two in number, issued out of the Sixth Circuit Court of 
the United States for the Southern District of Georgia, upon 
judgments therein obtained. It also appeared by said an- 
swers, that the plaintiffs therein resided out of the State. 

On the coming in of the answers showing these facts, 
counsel for defendants moved to dismiss said bill for want of 
jurisdiction, Which motion the Court granted on that ground, 
and counsel for complainant excepted. 


SrrozieER, for plaintiff in error. 
Hines & Hosps, contra. 
By the Court—LumpPkKIN, J., delivering the opinion. 


The only question in this case is, can the State Courts re- 
strain, by process of injunction, executions issuing from the 
Circuit Court of the United States? And this doctrine is 
too well settled to admit of doubt. 

Mr. Justice Story says: ‘In the exercise of the jurisdic- 
tion confided respectively to the State Courts and those Courts 
of the United States, (where the latter have not appellate 
jurisdiction), it is plain, that neither can have any right to 
interfere with or control the operations of the other. It has 
accordingly been settled, that no State Court can issue an in- 
junction upon any judgment in a Court of the United States, 
the latter having an exclusive authority over its own judg- 
ments and proceedings:” 3 Story’s Com. on the Constitution, 
sec. 1751, citing McKinn vs. Bookis, 7 Cranch, 279; 1 
Kent’s Com., Ed. 19, p. 382 to 387; 2d Ed., 409 to 412. 

And again, in section 1752: ‘No State Legislature or 
State Court can have the slightest right to interfere ; and 
Congress are not even capable of delegating the right to 
them.’ 

On the other hand, the national Courts have no authority 
(in cases not within the appellate jurisdiction of the United 
States) to issue injunctions to judgments in the State Courts 
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or in any other manner to interfere with their jurisdiction or 
proceedings: 3 Story’s Com. on Con., sec. 1753; Diggs vs, 
Walcott, 4 Cranch, 178; 1 Kent’s Com.; sec. 15, p. 301, 
(2d Ed., “321); Ex parte Cabrera, 1 Wash., C. C. Rep., 
232; 1 Kent’s Com., sec. 19, p. 386, (2d Ed., 411, 412); 8 
Wheaton, 253. 

And this is indispensably necessary to avoid collision be- 
tween the two governments. 

If this be a proper case for an injunction, application can 
be made to the Circuit Court of the United States where the 
judgments were obtained and from which the executions 
issued. If an ordinary case, trespass or trover can be 
brought. 





HARGROVES, executor, vs. CHAMBERS, et al. 


The fourth rule of the sixth section of the charter of the Planters & 
Mechanics’ Bank of Columbus provides, that the total amounts of its 
debts shall at no time exceed three times the amount of the capital 
stock actually paid in over and above the specie actually deposited in 
its vaults for safe-keeping. In case of excess, the directors were made 
personally liable for the same. On the 27th January, 1842, and 23d 
February, 1842, the bank issued to George Hargroves two certificates 
of deposit, payable to his order on the certificates, with interest from 
date. The defendants are the only survivors of the then seven Direc- 


tors: five are dead, four of them having representatives with estates 


in the jurisdiction of the Court, and who could be joined in the suit. 
On the 12th June, 1843, a judgment of forfeiture and dissolution of 
said corporation was rendered by the Superior Court of Muscogee 
county, upon proceedings instituted for that purpose, and directed by 
Acts of the Legislature of 1840 and 1842. By the Acts, the judgment 
was to declare a dissolution for all purposes except the right to collect 
and pay its debts, to sell and convey its real and personal estate; the 
judgment contained no such saving. On the 26th May, 1843, the 
bank assigned all its property and assets of every kind to R. B. A. to 
pay debts, etc. The Legislature, in December, 1848, passed another 
Act, reciting that the decrees of forfeiture had been rendered “as pro- 
vided for and contemplated by said Acts,’’ and assignment made, 
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which was by that Act declared to be valid; the assets of the bank, 
from neglect or waste of assignee, were lost. By the terms of the 
charter, the corporation was to continue until the Ist of January, 1857. 
Suit was brought against the defendants, as directors, for the amount 
of the two certificates of deposits: Held— 

1. That the plaintiff was not bound to join the representatives of the de- 
ceased directors in the action against the survivor, although under the 
Act of 1818 he might do so. 

2. That the certificates of deposits were not obnoxious to the Act of 
December 26th, 1837, ‘‘to restrain, prevent and make penal the paying 

‘ away, ete., any bank bill, ete., intended and for circulation, etc., as 
paper money, having longer time than three days to run after its date 
before redeemable, etc., payable otherwise than in gold and silver.’’ 

8. That these certificates are such debts as are within the meaning of the 
fourth rule of the sixth section, for the excess of which directors are 
liable. 

3. That the loss of the assets of the bank in the hands of the assignee, 
and from the neglect or waste of the assignee, did not relieve the di- 
rectors from their liability, but was the loss of the corporation. 

5. That the liability of the directors for these debts was a statutory lia- 
bility, and not barred by time until after twenty years. 

6. That the judgment of forfeiture did not extinguish the liability of the 
directors. 

7. That rights acquired under a temporary statute are permanent and 
continue, notwithstanding the expiration of the law under which they 
were acquired, and that the liability of the directors continued. 

8. That the debts of the bank were not extinguished by the expiration 
of the charter, nor the liability of these directors. 

9. That the liability of the directors would not be affected, even if the 
debt was extinguished as to the bank. 

10, That the deed of assignment and saving in the Acts of 1842 and 1848 
would have saved the debts and liabilities from extinguishment or de- 
struction, even if that rule was in force. 


Debt, from Muscogee county. Tried before Judge Wor- 
RILL, May Term, 1559. 


George Hargroves, as executor of George Hargroves, de- 
ceased, brought his action of debt against the defendants in 
error, as the only surviving directors of the Planters & Me- 
chanics’ Bank of Columbus, to recover of them the sum of 
$4,400 25, besides interest, deposited by deceased in his life- 
time in said bank, and which the defendants were liable to 
pay, as was alleged, on account of their violation of the char- 
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ter of said bank, in this: That at the time of said deposit, 
the debts which said bank then owed by bond, note, bill or 
other securities exceeded three times the amount of its capi- 
tal stock actually paid in in specie over and above the amount 
of specie actually deposited in the vaults of said bank for 
safe-keeping. 

The case was tried on the following agreed state of facts: 

It is admitted that George Hargroves is the executor of 
George Hargroves, sen., deceased; that at the date of the 
certificates sued on, George Hargroves, deceased, deposited 
in said bank the amounts of money therein specified, and 
said bank, by its then president and cashier, gave him the 
certificates sued on; that on the 2d day of June, 1842, pay- 
ment of them was demanded of, and refused by, said bank, and 
that the bank was sued on them by said Hargroves, deceased, 
to the July Term, 1842, of the Inferior Court of said county, 
and judgment thereon rendered against the bank; at the 
December Term, 1842, execution issued thereon, returned to 
the July Term, 1843, “no property ;” that at the time of 
issuing said certificates, Chambers, Banks, A. H. Flewellen, 
W. B. Ector, J. C. Watson, Daniel McDougald and Thomas 
Berry were the directors of said bank, and that at the time 
of bringing this suit, they were all dead but Chambers and 
Banks, and that Flewellen, Ector, McDougald and Watson 
had representatives and estates in the county of Muscogee, 
but Berry had no representative in this State ; that more than 
twelve months from the grant of their letters elapsed before 
suit brought; that at the date of said certificates of depos- 
its, there was an excess of issue within the meaning of the 
fourth rule of the charter of said bank sufficient to cover the 
amount of plaintiff’s demand ; that in 1843, a judgment was 
rendered in the Superior Court of said county forfeiting the 
charter of said bank, but that no execution or other process 
has ever been sued out to execute said judgment, unless the 
Legislatures of 1840-’1-’2~3 shall be construed by the 
Court to be such process, or to waive the necessity of any 
other execution of said judgment, if any such process were 
necessary. 

It is also admitted that before this, Robert B. Alexander 
was, by a deed of said bank, appointed the assignee of its 
assets, and took possession of them; that these assets were 
sufficient, if they had been collected, to have paid the debts 
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of the bank, but that they were not collected, and the debts, 
were not paid; that the deed of assignment was executed by 
a board of directors, who succeeded these defendants in of- 
fice; that said deed was duly recorded, and that the assets 
conveyed in said deed of assignment could, by due diligence 
on the part of Robert B. Alexander, have been realized 
and collected, but were not collected, and were not applied 
to the payment of plaintiff’s demand. It is admitted that 
said Alexander, Hargroves, sen. and plaintiff, resided in the 
city of Columbus, Georgia, and that said Hargroves, sen., 
and plaintff knew of said deed of assignment shortly after 
its execution, and that they did not prosecute a suit to sub- 
ject said assets so conveyed to the payment of their said 
claim, further than to bring the suit mentioned above against 
the bank and take the steps there stated. 

It is further admitted that before and at the time of the 
commencement of this suit, the assets conveyed by said deed 
of assignment were barred by the Statute of Limitations, or 
otherwise lost or wasted by the assignee. Also, that the Act 
in incorporation, and all the Acts of the Legislature bearin 
upon the questions presented by the record of said case, sid 
this agreement, be considered as in evidence, if necessary. 

Plaintiff’s counsel requested the Court to charge the jury, 
that upon the facts as agreed upon, the plaintiff had a right 
to recover. The Court refused this request, but did charge, 
that upon the facts, the plaintiff could not recover, and the 
jury found for defendant. 

To which charge and refusal to charge, the plaintiff’s coun- 
sel then and there excepted, and assigned the same as error. 


JoHNSON & SLOAN, for plaintiff in error. 
Hott, contra. 


By the Court.—Lyon, J., delivering the opinion. 


The plaintiff instituted an action of debt against the de- 
fendants for the recovery of the amounts due on the two pa- 
pers, of which the following are copies: 
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“PLANTERS & MECHANICS’ Bank, 
“Columbus, Jan’y 27, 1842, 


“George Hargroves, Sen., has on deposit in this bank, 
twenty-two hundred and fifty dollars, which will be paid to 
his order, on this certificate, with interest to date. 


“J.C. WATSON, President, 
“'M. Rogpertson, Cashier.” 


“PLANTERS & MECHANICS’ BANK, 
“Columbus, Feb’y 23, 1842. 


“$2,150 25. 

“George Hargroves, Esq., Sen., hason deposit in this bank, 
twenty-one hundred and fifty dollars and twenty-five cents, 
payable to his order hereon, with legal interest from date. 

“J.C. WATSON, President. 

‘MM. RoBErtTson, Cashier.” 


The plaintiff, by this action, sought to charge the defend- 
ants with the payments of these debts, as the only surviving 
Directors of the Planters & Mechanics’ Bank of Columbus, 
(who were such directors at the time these certificates were 
issued), on the ground that the indebtedness of the bank, as 
evidenced by these certificates, at the time, was in excess of 
three times the amount of the capital stock of said bank ac- 
tually paid in, over and above the amount of specie actually 
deposited in the vaults for safe-keeping. 

The parties went to trial on the following agreed statement 
of facts : 


“Gro. HARGROVES, Ex’, etc., ; 

vs. Debt, ete., in Mucogee Su- 
“James M. CHAMBERS and perior Court. 
““JoHN Banks. 


“Tt is admitted, in the above case, that George Hargroves 
is the executor of George Hargroves, deceased; that at the 
date of the certificates sued on, George Hargroves, deceased, 
deposited in said bank the amount of money therein specified, 
and said bank, by its then president and cashier, gave him 
the certificates sued on; that on the 2d day of June, 1842, 
payment of them was demanded and refused by the bank, 
that the bank was sued on them by said Hargroves, deceased, 
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to July Term, 1842, of the Inferior Court of Muscogee 
county; that judgment was rendered on them against the 
bank, at the second Term, 1842, of said Court; execution 
issued thereon, and duly returned to July Term, 1853, ‘No 
property.’ 

“Tt is also admitted, that at the time of issuing said cer- 
tificates, Chambers, Banks, A. H. Flewellen, W. B. Ector, 
J.C. Watson, Daniel McDougald and Thomas Berry were the 
directors of said bank, and that at the time of the bringing 
of this suit they were all dead but Chambers and Banks, and 
that then Flewellen, Ector, MeDougald and Watson had 
representatives and estates in the County of Muscogee, but 
Berry had no representative in this State, and that more than 
twelve months from the grant of their letters elapsed before 
suit was brought. 

“Tt is admitted, for the purposes of this case, that at the 
date of said certificates of deposit sued on, there was an ex- 
cess of issue within the meaning of the fourth rule of the 
charter of said bank sufficient to cover the amount of plain- 
tiff’s demand. 

“Tt is further admitted, that in June, 1843, a judgment 
was rendered in the Superior Court of said county, a copy of 
which is attached, ete., but that no execution or other process 
has ever been sued out to execute said judgment, unless the 
Acts of the Legislature of 1840-41~42~43 shall be con- 
strued by the Court to be such process, or to waive the neces- 
sity of any other execution of said judgment, if any such 
process was necessary. 

“Tt is admitted that, before this, R. B. Alexander was, by 
a deed of said bank, appointed assignee of assets, and took 
possession of them (a copy of which is attached.) 

“Tt is admitted, that these assets were sufficient, if col- 
lected, to have paid the debts of the bank, but that they 
were not collected, and the debts were not paid. 

“Tt is further admitted, that said deed of assignment was 
executed by a board of directors, who succeeded these de- 
fendants ‘in office, and that said deed was duly recorded, and 
that the assets conveyed in said deed of assignment could, 
by due diligence on the part of R. B. Alexander, have been 
realized upon and collected, but that they were not collected 
and were not applied to the payment of plaintiff’s demand. 

“Tt is also admitted, that said Alexander, Hargroves, sen., 
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and plaintiff resided in the city of Columbus, Georgia, and 
that said Hargroves, sen., and plaintiff knew of said deed of 
assignment shortly after its execution, and that they did not 
prosecute a suit to subject said assets so conveyed to the pay- 
ment of their said claim, further than to bring the suit men- 
tioned above, versus the bank, and take the steps there stated, 

“Tt is further admitted, that before and at the time of the 
commencement of this suit, the assets conveyed by the said 
deed df assignment were barred by the Statute of Limita- 
tions, or otherwise lost or wasted by the assignee. 

“Tt is further agreed, that the Act of incorporation, and 
all the Acts of the Legislature bearing upon the question 
presented by the record of this case, and this agreement, be 
considered as in evidence, if necessary. 

“Tt is agreed that the case shall be submitted to the jury 
on the above statement of facts, and that the Court shall 
charge the jury upon the law arising thereon, without other 
pleas or pleadings. 

“ And it is agreed that either party shall have the right to 
except to any decision of the Court, and have the same re- 
viewed by the Supreme Court; and it is also agreed that 
either party may demur to the declaration or pleas, and ex- 
cept to the decision of the Court thereon. 

“ Hot. 
“JoHuNnson & SLOAN.” 


Upon this statement of facts, the Court below charged the 
jury, that the defendants were not liable. To which ruling, 
the plaintiff excepted, and brought the case before this Court 
for review. 

Besides the facts stated, the record brought up, includes a 
copy of the proceedings instituted for the forfeiture of the 
charter of the bank, and the verdict and judgment of for- 
feiture had therein, in the Superior Court of Muscogee coun- 
ty on the 13th day of June, 1843. A copy of the deed of 
assignment made by the bank to Robert B. Alexander on 
the 26th day of May, 1843, and a schedule of the assets 
turned over to the assignee. 

The suit is founded on the 4th rule of the 6th section of 
the bank charter, Prince 127, in these words: 

“The total amount of debts which the said corporation 
shall at any time owe, whether by bond, bill, note or other 
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security, shall not exceed three times the amount of their 
capital stock actually paid in, over and above the amount of 
specie actually deposited in the vaults for safe-keeping. In 
case of excess, the directors under whose administration it 
shall happen, shall be liable for the same in their private and 
individual capacities, and may be sued for the same in any 
Court of record in the United States, by any creditor of the 
corporation, any condition, covenant or agreement to the 
contrary notwithstanding ; but this shall not exempt the said 
corporation, or the lands, tenements, goods and chattels of 
the same from being liable for, and chargeable with, the said 
excess.” 

It being admitted that at the date of said certificate of 
deposits sued on, there was an excess of issue, within the 
meaning of the fourth rule of the charter of said bank suffi- 
cient to cover the amount of the plaintiff’s demand, it follows, 
that the defendants are liable, if these eertificates are debts 
within the meaning of that Act, unless they are relieved from 
such liability by’ some fact or facts included in the state- 
ment. 

The defendants insist, that no recovery can be had in this 
action against them— 

Ist. Because the liability of the directors—if liable at all— 
is a joint liability, and that all that are in life, and the 
representatives of all who are deceased, that can, must be 
- joined in the suit, and that four of the persons who were 
directors with them, and who are dead, have representatives 
and estates in the jurisdiction of the Court, who can be join- 
ed in this action with them, and as they are not, the suit must 
fail. 

2d. That the certificates of deposit being payable to order 
and bearing interest from date, are void, under the Act of 
26th December, 1837. 

3d. That these certificates are not such debts as enumera- 
ted in the 4th rule of the 6th section. 

4th. That the assignment to Robert B. Alexander of all 
the assets of the bank, together with the confirmation there- 
of by Act of 1843, (Cobb, 120,) and the subsequent waste 
or loss of these assets, by the assignee, relieved them from 
all liability. 

5th. That the defendants’ liability, or rather the plaintiff’s 
right of action is barred by the Statute of Limitations, 
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whether it be considered a specialty, a simple contract debt, 
ora penalty, and that it must be one or the other. 

6th. That the judgment of forfeiture of 13th June, 18438, 
operated as a discharge of the defendants’ liability. 

7th. That when the charter expired, by its own limitation, 
on the 1st of January, 1857, the liability of defendant cre- 
ated by that Act expired with the law. 

8th. That, by the expiration of the charter, the debts due 
by the bank, together with the liability of defendants, as 
directors, for those debts, were extinguished. 

Before the plaintiff can recover against the defendants, 
each one of these objections must be overcome ; for, if one 
of them be sustained, unless it should be the first, the plain- 
tiff’s right of action is gone. 

With this simple statement of the question in controversy, 
without a comment, although there is a wide field for one, 
and perhaps a necesgary one, I shall proceed to a considera- 
tion of the objections, in the order that I have stated them: 

1. It was not necessary, to enable plaintiff to recover 
against the two surviving directors, the defendants, that the 
representative of those who are dead should be joined with 
them in this action. 

The liability of the directors was a joint one. Banks vs. 
Darden, 18 Ga., 318. The represeentatives of joint obligors, 
by the rule of common law, could not be joined in an action 
with survivors. To remedy this mischief, and for the relief 
of the creditor, the Act of December 19, 1838, (Cobb, 483,) 
was enacted so that the creditor should “ not be compelled,” 
as theretofore, ‘“‘to sue the survivor alone, but may, at his 
discretion, sue the survivor or representatives of the deceased 
person, or the survivor in the same action with the represen- 
tatives of such deceased person, any law, usage or custom to 
the contrary notwithstanding.” By this Act, the plaintiff is¥ 
expressly authorized, at his discretion, to bring his suit 
against the survivor, or against the representative, or against 
both in the same action, as he may choose. But, it is ar- 
gued, that that discretion must be a legal oney that, as it is 
to the interest of the defendants, the representatives should 
be made parties, so as to compel them to contribute their re 
spective proportions of the liability, and not to suffer the 
whole to fall on the two out of the seven who happen to be 
in life, while the estates of the deceased ones are equally lia- 
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ble with them, and that the plaintiff shall not be permitted 
to use his remedy to their injury. 

In the first place, we say, that the statute has given the 
right to sue either, or both ; that it was perfectly competent 
for the Legislature to do this, and the right being clearly 

iven, we know of no power to restrict him in the exercise of, 
that right. Ifthe Court should attempt to define the discre- 
tion and determine for him in what case he should either sue 
singly or collectively, then would the right be taken from 
him, no matter on what pretense. If the discretion was 
given to the Court to exercise for the benefit of all interested, 
the question would be different ; but it is given to the party, 
and we have no right to review it. That the exercise of the 
right operates oppressively in this case, we cannot, even if 
this were so, change the rule. The complaint would be 
against the law, and that we could not remedy. But I can- 
not see how this suit affects the survivors. If it was against 
all, the plaintiff, even after judgment, could not be forced to 
collect out of each, pro rata. He would have the right then » 
to collect the whole of his debt out of any one of the defend- 
ants. If the right of contribution existed at all, I cannot 
see why it would not prevail whether judgment is had against . 
all, or the one forced to pay. 

2. We cannot see how these certificates of deposit can be 
affected by the Act of 19th December, 1837, (Cobb, 102.) - 
That Act was intended to prohibit banks from putting in 
circulation any paper intended, designed or fitted for circula- 
tion as paper money, which may or shall be redeemable or 
payable, at a longer period of time than three days after the 
date thereof, or with any other thing than gold and silver 
coin, at the standard value thereof. These certificates were 
payable at once—had no time whatever to run. The holder 
might have, within the hour of their execution, demanded 
payment. ‘There was nothing in the writing itself restrain- 
ing him from doing so, or protecting the bank from such de- 
mand of immediate payment, and by the writing itself is a 
transaction to be judged. It is said that they are payable 
to order, and therefore intended to be negotiated, admitted, 
and so are the bills of the bank; still, whether in the hands 
of the payee or holder, demand can be made and enforced at 
once. Neither does the fact that they draw interest from 
the date, affect the validity of the contract. That does not 
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bring them within the rule of the Act. It may be well ar- 
gued, that the parties contemplated that the deposits should 
not be immediately withdrawn, else there would have been no 
stipulation for the payment of interest. It may be well ad- 
mitted that the parties intended that the deposits should re- 
main in the bank for an indefinite period ; but while the par- 
ties had this in contemplation, and so intended, still, the de- 
positor retained the express right to insist on the payment 
whenever he thought proper to do so. There is nothing in 
the writing from which the bank could claim a postponement 
of the demand one hour, and there is nothing restraining 
the holder from exercising that right. Therefore, the cer- 
tificates are not obnoxious to the Act of 1837. 

3. Then are these certificates of deposit debts within the 
meaning of the fourth rule of the eighth section of the char- 
ter, for the excess of which the directors are liable? We 
think that they are. The words of the Act are: “The 
amount of debts which the corporation shall at any time owe, 
whether by bond, bill, note or other security, shall not ex- 
ceed,” etc. It is insisted that these debts are neither by 
bond, bill, note or other security ; that the liability of a 

_bank for deposits is of two kinds: In the one, where the de- 
posit is general, in that case, it goes into the general funds 
of the bank, and the debtor gets a credit for the same, and 
the liability is as of an open account; and in the other, 
where the deposit is special, in that, the money does not go 
into the general funds of the bank, but remains in specie, 
and the liability of the bank is that of bailee; that the 
liability of the bank, on these deposits, must be either of 
one or the other of these, and whether of either, it is not 
within the Act, by bond, bill, note or other security ; that is 
the argument, if we understand it, and to it we reply, that, 
whatever may be the character of the deposits, it is not a 
special one, in the ordinary acceptation of that term; for it 
certainly never was intended that the identical money de- 
posited, should remain in the bank in specie, and be returned 
in the same condition in which it was,deposited. The fact 
that the bank agreed to pay interest, excludes that idea, and 
establishes the fact that the money deposited was intended 
to, and did go into the general funds of the bank, to be used 
and employed by it as other funds of the bank. The de- 
posit became the bank’s, and in lieu, the holder accepted 
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their promise to pay the same amount—not the same funds— 
back, with interest. Neither is this deposit of that class of 
general deposits which are passed to the general credit of 
the depositor, and evidenced by pass-book ; for, in that case, 
the liability is by an open account between the parties. The 
creditor can check against the balance, but in this case the 
deposit is evidenced by a certificate, which may be transferred 
from hand to hand, by indorsement, and the liability of the 
bank is on the certificate to the holder; that is their prom- 
ise, and by it they are bound. 4 But whether these certificates 
be considered as special or general deposits, they are, never- 
theless, debts, and debts of the bank, and they (the certifi- 
cates) afford the evidence of the debts. They are the securi- 
ties for the debts, as a note, bill or bond is the security of a 
debt between the parties when the debt is evidenced in that 
way. Therefore they are debts in the meaning of the fourth 
rule of the sixth section. Another argument offered on this 
head is, that there could not be an excess of indebtedness at 
the time of the issuing of these certificates, as to them; be- 
cause, although they might be debts, yet, the funds paid in, 
for which they were issued, were in the bank, and must be 
considered as balancing that indebtedness; that is, if the 
certificates were debts, the money paid in constituted a fund, 
which was then in hand, for their payment, and therefore, as 
to them there could be no excess. That is true, but the 
money deposited went at once into the general funds of the 
bank, and constituted a fund, as much for the payment of 
other debts as these; but whether that be true or not, we 
hold that these certificates were debts, within the meaning of 
the rule. The agreement of the parties, that there was an 
excess of indebtedness at the time, within the meaning of 
that rule, it follows as of necessity that the directors are lia- 
ble for such excess. 

4, Does the waste or destruction of the assets of the bank, 
in the hands of Robert B. Alexander, the assignee thereof, 
release these directors from their liability to the plaintiff ? 

The principle contended for, as I understand it, may be 
stated thus: “ Where a sufficiency of assets, such as good 
and collectable notes, etc., is placed in the hands of an as- 
signee by the debtor, for the payment of his debts, which as- 
signment is subsequently declared to be a valid one, and the 
assignee authorized to collect the assets assigned, and pay 


* 
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the debts accordingly to the deed of assignment, by an Act 
of the Legislature, then, if the assignee should, by neglect or 
waste, fail to make them available, and they should, in con- 
sequence, be lost or destroyed, such loss falls on the creditors, 
and not on the debtor.” 

The facts are: “That the Legislature, in consequence of the 
suspension of the Planters’ & Mechanics’ Bank on the 18th 
December, 1840, to compel that bank and others in the same 
situation to resume specie payments and to provide for the 
forfeiture of their charters, passed an Act, requiring the 
Governor to issue his proclamation, requiring those banks 
in suspension to resume payment, and in case of their failure 
to do so, to cause judicial proceedings to be instituted forth- 
with against such defaulting banks, in the Superior Court of 
the county where the same is located, to the end, that the 
assets of the same be immediately placed in the hands of a 
receiver, under adequate security, for the benefit of the cred- 
itors thereof, and to the end that the charter of such bank 
may be declared as forfeited and annulled.” On the 10th 
December, 1841, another Act was passed, requiring the Goy- 
ernor to arrest such judicial proceedings as had been institu- 
ted against defaulting banks, under the Act of 18th De- 
cember, 1840, provided such banks should commence to re- 
deem their liabilities in specie by or on the first of January 
next thereafter. A third Act was passed on the 13th De- 
cember, 1842, enacting, “that in all cases when judicial 
proceeding had been commenced by the State against any 
bank amenable to the provisions of the Act of 18th Decem- 
ber, 1840, and which had failed to comply with the require- 
ments of the Act of 10th December, 1841, upon a final trial 
of such proceeding, and the rendition of a verdict in which 
a judgment of forfeiture should be pronounced, the Judge 
shall pronounce the judgment of the dissolution of said cor- 
poration for all purposes whatsoever, saving and excepting 
as to its power, in its corporate name, to collect and pay its 
debts, and to sell and to convey its estate, real and personal, 
which power shall be exercised by,the receiver or receivers, 
whose appointments are herein provided for, in the name of 
said corporation, subject ta no control whatever by the said 
corporation or its officers; and it shall be the duty of the 
Governor, on being notified thereof by the Judge before 
whom such case may be determined, to appoint three compe- 
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tent persons as receivers for the same, who shall not be in- 
debted to said bank, and who shall give bond, with approved 
security, to the satisfaction of the Governor, in a sum equal 
to double the amount of stock subscribed for, and paid into 
said bank, conditioned for the faithful performance of the 
trust reposed in them, whose duty it shall be to take charge 
of and collect as early as practicable, the debts and demands 
due and owing to said bank, and to pay off and discharge 
the liabilities of said bank.” 

After the passage of this Act, and in June, 1843, a gen- 
eral and unqualified judgment of forfeiture was rendered 
against this bank, but before this judgment was had, and on 
the 26th day of May, 1843, the bank made a full assign- 
ment, by deed to Robert B. Alexander, of “all and singular 
the property, goods, effects, debts, dues, claims and all other 

ersonal estate belonging to, or in any wise appertaining to 
said Planters & Mechanics’ Bank of Columbus,” upon trust, 
“that the said Robert B. Alexander, his heirs, executors, 
administrators and assigns do, and shall, as soon as conven- 
ient, make sale and dispose of so much thereof, and such 
part thereof, as is in its nature saleable, for the best price, 
in money, that can or reasonably may be had or obtained for 
the same, and do and shall collect and get in so much thereof 
as is not in its nature saleable and is yet outstanding;” and 
after payment of all expenses, charges, commissions, etc., in- 
cident to the execution of the trust, etc.; “and then in trust 
that he (the said Robert B. Alexander) does, and shall apply 
the residue of said trust monies to the payment and satisfac 
tion of the several sums of money due and owing by said 
Planters & Mechanics’ Bank of Columbus, to all the credi- 
tors of said bank pari passu, and without any preference or 
priority of payment other than such as may be prescribed by 
law. 

No receiver was appointed by the Governor, and on the 
23d December, 1843, the Legislature passed another Act, 
which, after reciting that “judicial proceedings were insti- 
tuted against the Planters & Mechanics’ Bank of Columbus,” 
and others “which resulted in decrees of forfeiture of their 
several charters as provided for and contemplated by said 
Acts” of 18th December, 1840, 10th December, 1841, and 
13th December, 1842, as recited. ‘ And whereas, prior to 
said decrees of forfeiture, each of said banking institutions 

VoL, xxx—389, : 











594 SUPREME COURT OF GEORGIA. 


Hargroves vs. Chambers. 








had regularly made assignments of all their property, real and 
personal, and all their debts, credits and affects for the ben- 
efit of their creditors. And whereas, under the provisions 
of the said Act, assented to on the 13th December, 1842, no 
receivers have been appointed, and no person can be found 
willing and competent to act as such : 

“ Be it enacted, That from and immediately after the pas- 
sage of this Act, the assignments severally made by the said 
banking institutions aforesaid, by the Planters & Mechan- 
ics’ Bank to Robert B. Alexander, etc., which assignments 
conform to the Act of the last General Assembly, and are 
of record in the Clerk’s office of the Superior Court of Mus- 
cogee county, shall be taken, held and considered valid for 
all purposes, both at law and in equity.” 

The assets that were so assigned, were ample to pay the 
debts, but from neglect or waste of the assignee, Alexander, 
were lost or destroyed, so that the creditors were not paid, 
and these directors now insist, that such Joss shall fall on 
the creditors, In support of that position, a case from 1 
Sal., 153, is relied on, in which it is stated as a rule, “ That 
when one devised lands to trustees for the payment of debts 
and legacies, and the trustees raised the money and convert- 
ed it, so that the debts and legacies remained unpaid, it was 
resolved that the heir should have the land discharged ; for 
the estate was debtor for the debts and legacies, but not for 
the faults of the trustees, and therefore is liable so long as 
the debts, etc., should or might be paid. And where the 
land has once borne its burden, and the money is raised, it 
is discharged, and the trustee liable.” To the same effect 
are the cases of Carter vs. Barnardiston, 1 P. Wms., 505; 
Ivey vs. Gilbert, 2 P. Wms. 20. I must confess, that I 
cannot see any likeness between the principle of those cases 
and the one before us; for, without the charge made on the 
lands by the devisor, they would not have been subject to 
the debts or legacies. The charge on the lands and the ap- 
pointment of trustees to receive and apply the profits are 
from the same source, and created at the same time and by 
the same act. It was as competent to appoint the person to 
receive the funds and apply them to the charge, as it was to 
make the charge, both being voluntary, and to limit the time 
for the continuance of the incumbrance, only to that within 
which the charge might have been raised from rents and 
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profits. However this might be, the authority of these cases 
is very doubtful, even for the principle they announce ; for in 
Cage vs. Harrison, 2 Vern., 85, also cited, the Master of the 
Rolls doubted, took time to consider, and finally, holding to 
the contrary, decreed that the trust should stand charged, 
and plaintiff to release and assign bond and judgment, ete. 
So it was in Smith vs. Smith, 2 Vern., 178, citing the case 
of Sir Andrew Corbitt, where, even at law, if the heir has 
taken the profits, which should be applied for the payment of 
debts, the land should reniain chargeable therewith. The 
case of Massaveen vs. Hutchinson, 2 Ball & Beatty, stands 
upon a very different footing. In that case, the assignment 
was to trustees appointed by the creditors for the payment 
of their debts, were subject to be removed by them. The 
Court held that the money received by the trustee, from the 
estates assigned, and which was in his hands at his bank- 
ruptcy, was received by him as the agent of the creditor, was 
a satisfaction pro tanto, when it came to his hands, and the 
loss should fall on the creditor, and if the facts in this case 
were the same as in that, I should hold likewise; for, in my 
opinion, when the creditor himself has the possession of se- 
curities for his debt, and suffers a loss by waste or wilful neg- 
lect, the loss is his. ‘That, I think, cannot be doubted. The 
Court stated in that case, if I understand it correctly, that 
if the trustee had been appointed by the debtor, or even by 
the Court, on the application even of the creditor, and there 
was a conversion by the trustee so appointed, the loss would 
be on the debtor, and not the creditor. That certainly was 
the dictum of Lord Thurlow in Riggeo vs. Bowater, 3 Bro. 
C., 565; and so the rule is stated in 2 Mad. Ch. Pr., 2387, 
and that is going a long ways further than is necessary to go 
in this case. The next case relied on—and it comes nearer 
to this case than all others—is that of Wright vs. Nutt, 1 H. 
Blk. R. Sir James Wright, who was Governor of Georgia, 
while a province of Great Britain, fled from Georgia in the 
war of the revolution, leaving his estate, which was confis- 
cated by Act of the Legislature, and in the Act of confisca- 
tion, it was provided, that the debts of Wright due to the 
citizens and the friends of this republic, should be paid from 
such estate. Wright himself was excluded from all interest 
therein or from suing in the State. One Miles Brewton, of 
the State of South Carolina, had a debt on him which was 
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not paid from the fund in Georgia, although it was ample for 
that purpose and for the payment of all other debts. Suit 
was brought on that debt against Sir James Wright, in Eng- 
land, by the executor of Brewton, or his attorney, and a 
judgment had at law. Wright died before satisfaction, and 
when the judgment was about to be enforced against his ex- 
ecutors, they filed a bill to enjoin it, and to compel the credi- 
tor to look to the fund in Georgia. Brewton, while in life, 
was a friend of the American Government, and an enemy to 
Great Britain. Wright, on the contrary, was a British sub- 
ject, and a great sufferer by the war. Lord Thurlow, on 
the hearing for the injunction, after statingthat the equity of 
the bill was different from any he ever heard of before that 
Court, did lay down a rule to meet that case, thus: “I am, 
therefore, clearly of opinion that, provided a case is made by 
which it appears that there is in the hands of a creditor either 
possession of the estate in fact, or the clear means of effect- 
ing that possession, he ought to be called on to do so, or at 
least the Court should interpose. When I have stated that 
to be my opinion, I confess that, thinking much of the case 
of Holditch vs. Mist, I do not know exactly how to reconcile 
the decision of that case with the principles I have now laid 
down. The only way I have to deal with it, is to avoid it.” 
There are some circumstances in that case which are not in 
this. Wright, or his executor, by paying up the debt, could 
not have been remitted to the right of the creditors against 
the fund in Georgia—a circumstance on which much stress 
was laid in that case. In this, the directors, by paying up 
the debts, could have been remitted to the rights of the cred- 
itor against the fund in the hands of the assignee. There is 
another: the fund in Georgia was gone from him, whether 
the debts were paid or not; and another was the litigants 
were subjects of different countries, and the fund in one and 
the litgation in-the other. The decision was wrong. There 
was no such rule of equity as that laid down by the Court. 
It was manifestly wrong, although concurred in. by Lords 
Loughborough and Kenyon. It was never regarded as a 
proper precedent or authority even in the Courts of Great 
Britain. The decision was made in 1789. Afterwards, in 
1802, the case of Wright vs. Simpson, 6 Ves., 726, came 
before Lord Eldon, involving the identical principle and pre- 
senting nearly the same facts. The Chancellor considers 
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Wright vs. Simpson at length, and his conclusion is: “ This 
jis a question of great importance; and if I found myself 
bound to decide this cause, not upon the facts, but upon the 
principle laid down in the authorities to which I am referred 
(that of Lords Thurlow, Loughborough and Kenyon, in 
Wright vs. Nutt,) admitting the facts formed a ground for 
the application of that principle, I should have been obliged 
to express a different opinion from all those authorities, as 
much as I respect them. Lord Thurlow then says, as to 
Holditch vs. Mist, he does not profess to overrule it; but 
professing not to overrule that case, unless the circumstances 
relied on by Mr. Richards, that the parties then were sub- 
jects of the same country, or other circumstances distinguish 
it: I say, Lord Thurlow has overruled it. But the point 
is decided, if Holditch vs. Mist stands. That case is directly 
in point. Can it be said that the Legislature intended to 
make a provision for the creditors, not requiring them to come 
in as against the provision, and that they should retain the 
power of suing the debtor personally ? Then there was an ab- 
sence of intention. Their inclination would rather have been 
to take away that power; but without adverting to that, they 
did Jeave it. There was a creditor in possession of all the - 
rights Lords Thurlow, Kenyon and Loughborough allude 
to, except the circumstance of not being able to assign the 
fund, and he refuses to go in, and proceeds personally. This 
Court then said, it was the natural, legal, genuine fruit of 
the contract, and what equity was there, independent of the 
incapacity to assign the fund? That case is an authority 
directly, and I must know satisfactorily why it should be 
overruled.” The facts in Holditch vs. Mist, 1 P. Wms., 
695, are: Holditch was sued by Mist to recover £800. The 
defendant at law brought his bill and moved for an injunc- 
tion, urging that, in regard to the late Act, 7 Ga., 1¢., 27, 
had vested all his estate in the trustees for the South Sea 
Company, and made a provision for the payment of his debts 
(being late a director) out of his estate. The defendant, Mist, 
ought to repair to the trustees; that it would be extremely 
hard to permit the plaintiff at law to take out execution 
against the body of his debtor; and the injunction in that 
case was refused. Admit, now, that the case of Wright vs. 
Nutt is in point, would this Court be justifiable in adhering 
to the rule laid down in it, or should we not rather—are we 
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not bound to enforce that of Holditch vs, Mist? Most clearly, 
But the cases other than that of Holditch vs. Mist are not in 
point. These are the authorities referred to in support of the 
position of defendants. They utterly fail to make a case for 
them. What Judge McDonald has said in Robinson vs. Lane, 
19 Ga., 364, is so appropriate, I extract from it: “ The as- 
signee” —Robert B. Alexander—“ was not the agent of the 
creditors; he was not subject to their control; he was made as- 
signee without consultation with them; they have relinquished 
no right which they had against the bank or directors; the 
bank might have been sued by them, notwithstanding the 
assignment, they have neither directly nor indirectly, in con- 
sideration of the assignment, released the bank from liability ; 
the bank could not plead in bar the assignment. The credi- 
tors cannot be forced by the debtor to accept an assignment 
in satisfaction ; this can be done by contract alone, and there 
is no contract, express or implied, which discharges the bank 
or the directors, in consequence of the assignment. This is 
not the case of collaterals pledged to creditors for the pay- 
ment of his debt, and he loses them by negligence.” This 
creditor had no voice in the selection of the assignee ; on the 
contrary, he was appointed by the bank, not in pursuance of 
the requisition of the Act of the Legislature, but in avoid- 
ance of it. The Legislature subsequently ratified that Act, 
so far as to accept what the bank had done and made valid, 
an assignment, which the bank no doubt had many reasons 
to doubt, and as the Act was for that purpose only, giving him 
no new powers, a fair presumption is, that it was done upon 
the application of the bank, and not of the creditor. But it 
is complained that all the means of the bank for payment of 
debts have been stripped from it by law, and they—the offi- 
cers and the bank—excluded from all control or interference 
with the assets, and that now all these have become, in con-, 
sequence, lost, it is extremely harsh, unheard of rigor to still 
continue the liability of the directors!’ Upon what a slender 
foundation rests this magnificent structure! Instead of the 
bank’s being stripped of its assets by law, it was stripped 
of all its assets just sixteen days before the law could get 
hold of them by its own act, in an assignment to one of its 
own selection, without security. The law provided that the 
assets, upon a dissolution of the company by judgment, 
should go into the hands of receivers, who should give bond, 











MACON, JUNE TERM, 1860. . 599 


Hargroves vs. Chambers. 














with good security. To the protection of the law, this bank 
and its orficers did not think proper to trust. But the law 
excluded the bank and its officers from all control. How so? 
What control did the bank or its officers have after that deed 
of assignment? If that assignment was a bona, fide one, it 
excluded the bank and its officers from any control of the 
assets as effectually as the law could have done. But con- 
cede the fact that the law did exclude the bank and its offi- 
cers from the control of the assets, yet it gave none to the 
creditors, nor any power over them. Did this provision ex- 
clude the bank, the directors, or any one of the stockholders 
from appealing to a Court to compel the assignee to discharge 
the duties of his appointment, or to have a new one appoint- 
ed? They all knew of what the assets consisted ; what was © 
necessary to be done to make them available; what was 
being done; yet not one word of complaint is made against 
him until the assets are gone. The complaint does not ap- 
pear to be well grounded. 

For these reasons, we hold that the creditor’s claim on the 
directors was not prejudiced by the neglect or waste of the 
assets by the assignee. 

5. The next question is, whether the plaintiff was barred 
by the Statute of Limitations, considered as a penalty, a sim- 
ple contract, specialty or statutory liability ? 

This question was adjudicated directly, as to stockholders, 
in Lane vs. Morris, 10 Ga., 164, and in Thornton vs. Lane, 
11 Ga., 459, and as to directors, in Neil vs. Briggs, 12 Ga., 
104; nor have those decisions been disturbed or doubted by 
any of the subsequent cases. They must stand, therefore, as 
settled. Counsel for defendants made, in the argument, a 
most labored effort to show that the liability of the directors, 
whether on the statute or on the certificates, was matter of 
contract; in the one case, a specialty, and in the other, a 
simple contract. Jf a specialty, it was barred by the Act of 
1805, in four years, and in the other, in four or six years. 
We admit that the Act of incorporation is, of itself, when 
considered as between the Legislature and the corporator, a 
contract. The Legislature, by the Act, grants to the corpor- 
ators certain privileges; they accept and enter into the en- 
joyment. This is the contract, and considered so for the 
benefit of the corporators; for by it, viewed as a contract, 
they are protected from subsequent legislation ; still, the Act 
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of incorporation is a law of the State, and does not depend, 
for its existence as a law, upon the acceptance or ratification 
of the corporators, but their acceptance and performance 
clothes them with its privileges and brings them within its 
operations as a law already enacted. The liability imposed 
by the statute is statutory, because it depends for its exis- 
tence solely on the statute, and not upon any special con- 
tract between the corporator and the person with whom he 
deals. For instance, the contract in this case between Har- 
groves and the bank, as shown by these certificates, is a sim- 
ple contract. The bank, in consideration of the money re- 
ceived, agrees to pay him that amount of money, with in- 
terest. Now,as between Hargroves and the bank, the liability 
of the bank is the same as if the contract was between nat- 
ural persons, and governed by the same rules. But as there 
was an excess of indebtedness, in violation of the fourth rule 
of the sixth section of the Act at the time the directors be- 
came liable for the payment of that debt, not by the contract 
between Hargroves and the bank, or any contract between 
the directors and Hargroves, but in consequence of a stipu- 
lation in the statute that they should be liable upon such con- 
tingency. There is, in fact, no contract between Hargroves 
and the directors, although their liability, so created, is an 
incident to his debt, a security afforded by the statute, and 
one of the inducements held out by the law to Hargroves and 
all others, to deal with and trust the bank. To our minds, 
it is clear that the liability of these directors is statutory, 
and not a specialty contract—remedial and not penal, and 
that the right of action is barred only after a period of tweuty 
ears. 

That the Act of 1805 does not create a bar to a statutory 
liability, but to specialty contracts not specialties generally, 
is demonstrated by Judge WARNER in Lane vs. Morris, 10 
Ga., 164. Anything that I could say on that subject would 
not strengthen that most satisfactory argument, and would be 
but a reproduction of the same thing in a less forcible and 
conclusive manner. 

- 6. It is contended that the judgment of forfeiture pro- 
nounced against the bank in June, 1843, dissolved the cor- 
poration, extinguished the debts due to and from the Compa- 
ny, and with the debts of the bank fell the liability of the 
directors. We hold that the judgment did not have that effect. 
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‘Tf it was true, as counsel insist, that a dissolution of a cor- 


poration by judgment of forfeiture or by expiration of its 
charter, extinguished the debts due to and from such com- 
pany, this judgment of forfeiture could not have that effect, 
because the Act of 18th December, 1840, and 13th Decem- 
ber, 1842, under which the judgment of forfeiture was pro- 
nounced, prescribed, in terms, what effect that judgment 
should have. The right to collect and pay its debts, sell its 
estate, both real and personal, was, by the Act of 1842, ex-s, 

ressly saved from the operation of the judgment. But it is 
said, that as the judgment did not contain such saving, and 
was, on the contrary, a general, unlimited judgment of abso- 
lute forfeiture of a Court of competent jurisdiction, and of 
force until set aside, it must have that effect. We do not 
think it was necessary that the judgment should contain such 
saving. It was for the Court to pronounce the judgmentas 
it did, and it was for the law to say what should be the ef- 
fect of such judgment. That the law has done, and the judg- 
ment cannot have a more extended effect than that expressly 
provided and intended. But the judgment of forfeiture, inde- 
pendently of such saving in the Act, could not have the ef- 
fect vlaimed, and as our judgment on the effect of a dissolu- 
tion of the Company, by expiration of the charter, will apply 
equally to that by judgment, by forfeiture, I shall pass from 
this point, referring to, and adopting all that is said on the 
point by this Court in Lane vs. Thornton, 10 Ga., 459; 
Hightower vs. Thornton, 8 Ga., 492. 

7. Another objection urged against the right of the plain- 
tiff to a recovery is, that the statute which created this lia- 
bility—that of the Act of incorporation having expired by 
its own limitation on the first of January, 1857—that the 
liability expired with the Act. A decision of this Court, in 
The Bank of St. Mary’s vs. Clayton, 12 Ga., 475, and the 
cases cited in that case, are relied on in support of that posi- 
tion. That was an action by The State, on the information 
of Clayton, against the Bank of St. Mary’s to recover the 
penalties imposed by the Act of 1835, for issuing change 
bills, which that bank had violated. While the suit was 
pending, the Act was repealed. The Court held, that “a 
penalty cannot be recovered after the expiration of the law 
which imposes it, either by its own limitation or a repeal by 
the power which enacted it, and the fact of the commence- 











602 SUPREME COURT OF GEORGIA. 


Hargroves vs. Chambers. 








ment of the suit by the informer, who would be entitled to 
one-half of the recovery, did not change the rule, as that did 
not give him a vested right in the penalty, but at most, only 
an inchoate right, that could bevized or vested by judg- 
ment; that no judgment could be recovered on a repealed 
statute; that the repeal of the statute prevents the imper- 
fect right from being consummated; from becoming a vested 
right or contract ; and that was the conclusion to which the 
Court came from a review of all the authorities cited, and 
they are numerous: Miller’s Case, 1 W. Black, R., 451; 
Lewis vs. Foster, 1 N. Hamp. R., 61; Oriental Bank vs. 
Freese, 18 Maine, (6 Shep.,) 109; People vs. Levingston, 6 
Wend., 536; Fenelon & McMasters’ Petition, 7 Barr., 173; 
Stoever vs. Immell, 1 Wat., 258; Buckallow vs. Ackerman, 
Hal. N. J. R.; Commonwealth vs. Welch, 3 Dana, 330; 
Allen vs. Faran, 2 Bailey, 584; Pope vs. Lewis, 4 Ala., 
487; Yeaton vs. The United States, 5 Cranch, 281; 
Schooner Rachel vs. The United States, 6 Cranch, 329; 
The United States vs. Preston, 3 Peters, 57; Norris vs. 
Crocker, 13 Howard, 431; and these cases are all relied on 
in support of the proposition, that these defendants are re- 
lieved from their liability by the expiration of this charter. 
They do not support it. There is the essential difference, that 
the subject-matter of all these suits were penalties prescribed 
for the violation of some public law or rights that could only 
be vested by judgment, and in which the informer or prose- 
cutor had no vested right; no right grounded on a contract ; 
no right but such as a judgment would give. The Courts 
held in all the cases that the repeal of the law imposing the 
penalty defeated the recovery, and all concede that if the 
right was a vested one, or was secured by contract, a repeal 
of the law could not take away the right. In this way, 
wherever the question is discussed by the Courts, these au- 
thorities not only do not support the proposition, but they 
establish the contrary. As the extract from Blackstone in 
the principal case bears right on this question, I will repeat 
it: “And here we must be careful to distinguish between 
the property, the right of which is before vested in the party,’ 
and of which possession is only recovered by suit or action, 
and property to which a man before had no determinate title 
or certain claim, but he gains, as well the right as the pos- 
session, by the process and the judgment of the law. Of 
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the former sort, are all debts and choses in action, as if a 
man give bond for £20, or agrees to buy a horse at a stated 
sum, or takes up goods of a tradesman, upon an implied con- 
tract, to pay as much as they are reasonably worth: in all 
these cases, the right accrues to the creditor, and is com- 
pletely vested in him, at the time of the bond being sealed, 
or the contract or agreement made, and the law only gives 
him a remedy to secure the possession of that right, which 
already, in justice, belongs to him. But there is also a spe- 
cies of property to which a man has not any claim or title 
whatever until after suit commenced and judgment obtained 
in a Court of law, where the right and remedy do not follow 
each other, as in common course, but accrues at one and the 
same time, and when before judgment, a man cannot say he 
has any absolute property, either in possession or claims,” of 
these are penalties, damages, costs and expenses. 1 Black. 
Com., 437. There is the difference in Clayton’s case. The 
thing sued for was a penalty. His right depended on the 
judgment. The plaintiff here sues for a thing that belongs 
to him in right of his contract. His right and remedy go 
together. The liability of these defendants is not a penalty, 
and so adjudged in all the cases. Banks vs. Darden, 18 Ga., 
318. But it is a right vested in the plaintiff at the time of 
making the contract with the bank, as an incident to that 
contract and a security for its performance. 

I refer to but, one other authority, and it is that of Steven- 
son vs. Oliver, 8 Mees. & Wels., 234, in which all the Judges 
held, the point being directly made, and the only one in the 
case, that rights acquired under a temporary statute are per- 
manent and continue after the expiration of the law. Parke 
remarked, in his opinion, “that there was a difference be- 
tween a statute repealed and one expiring by its own limita- 
tion; that a statute repealed was as if it never existed ;” and 
I mention this because I have my doubt as to whether a pen- 
alty even could be avoided that was imposed by a statute 
that had expired by its own limitation, and which had not 
been repealed; and I think the Court, in St. Mary’s Bank 
vs. Clayton, ought not to have said that a penalty cannot be 
recovered after the expiration of the law, particularly as 
there was no necessity to say so in that case. 

8. Were the debts of the corporation extinguished by the 
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expiration of the charter? and if so, did the liability of the 
directors fall with those of the corporation? 

We admit that it is laid down broadly by Judge Black- 
stone, in his Com., 1 Vol., 484, and by Chancellor Kent, in 
his Com., 2 Vol., 307, and in Ang. & Ames on Cor., 823: 
“That the debts of a corporation, either to or from it, are 
totally extinguished by its dissolution, so that the members 
thereof cannot recover, or be charged with them, in their 
natural capacities.” The commentators cite, in support of 
the text, 1 Lev., 237; Co. Litt, 136; Colchester vs. Seaber, 
3 Burrow, 1,868, arg.; Rex vs. Passmore, 3 T. &., 241; 
Grant on Cor., 303, states the rule a little differently, thus: 
“ Both the property, choses in action, and other rights of the 
corporation, as well as its liabilities, ipso facto, pass from it 
on the event of dissolution. Fonblanque, 308, still differ- 
ent: “ Neither can they (the corporation) be charged in their 
private capacity with the debts of the corporation, although 
dissolved.” Same references. No practical good could pos- 
sibly result from a review of the cases referred to by those 
text writers, especially as they have already undergone such 
extended investigations by different members in this Court, 
in the cases to which I have so frequently referred. Nothing 
that I could say would add to what is said by Judge Lump- 
kin on the one side, or detract from what Judge Benning 
says on the other, in Moultrie vs. Smily, 16 Ga., 289. There 
may be found all the learning and law of the case, on both 
sides. It is sufficient to say here that the conclusion to which 
the Court has come, after a patient consideration of the 
whole of the authorities and able arguments of counsel, is, 
that the precedents do not support the texts of the authors 
which I have stated. It would, perhaps, be too broad to say 
that there is no foundation for the rule, but we are clear that 
the rule, as stated, must be taken in a much less limited 
sense than as stated by those able expositors of the law. 
But if the rule be taken as applicable to such corporations as 
existed most commonly in England, such as were for politi- 
cal, religious, educationa] or charitable purposes, then the 
principle is correctly stated; for in all such cases as those, 
we can very well see how and why it is that the debts due to 
and from them are extinguished totally by a dissolution. 
There are more reasons than one why it should beso, There 
is no one to sue or be sued. The purposes for which dona- 











MACON, JUNE TERM, 1860. 605 


Hargroves vs. Chambers. 








tions and grants were made, have failed. The members of 
the corporation have no personal interest in the assets, one 
way or the other. They cannot take them, nor be charge- 
able with them. They (the assets—personal) necessarily be- 
come vacant. But when the rule is to be applied to joint 
stock companies, or that class of corporations that are in- 
corporated for purposes of trade and are the subjects exclu- 
sively of private venture, there is no reason for the rule, and 
the rule itself must cease, for it is wholly inapplicable and 
in appropriate. It would defeat the purposes of the law, and 
be the destruction of every principle of justice, not only as 
to the corporators themselves, but to individuals and the 
public at large who have dealt with them. 

Corporations, most akin to this, at common law, were 
the creatures of favorites of the Crown, created for some 
great public good, and as inducements to its subjects to en- 
gage in trade and commerce, so that the greatness and power 
of the government might be extended and enriched ; hence, 
large grants of privileges were made, and every facility and 
protection given to induce capital and individual enterprise 
to engage in pursuits that would bring back to the source of 
power so many corresponding benefits. Here they are re- 
garded as monopolies, obnoxious to individual and private 
enterprise, and are to be restricted and governed by different 
rules. Such acorporation as this would not be one atcommon 
law. It lacks perpetuity, an essential element in a corpora- 
tion at common Jaw. The members are individually liable 
for the debts, an element utterly opposed to their very being, 
such a principle, as some one said, speaking of Dr. Sal- 
mon’s case, as excluded the idea of corporation. How can 
the rule of administration of disposition of assets, at the 
death of the one, apply to, and govern in the case of the 
other? Could the Legislature, in the incorporation of this 
bank for a definite period, have intended that at the expira- 
tion of that time the capital stock paid in, and the profits of 
the business, should utterly fail, or worse than that, (for the 
corporation might provide against such calamity as to them- 
selves by administering before its death); but that the debts 
should fail, that those who have trusted the bank, who hold 
their bills, shall lose their debts? Certainly not; for why 
then attach the personal liability clause? It is no answer 
to say that those who deal with the bank are acquainted 
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with its condition, and deal with their eyes open. That I know 
has been said, upon the idea, that what one may know, he 
must know; but, in point of fact, it is not true. For how 
many are there who daily receive and pay away bank-bills 
that know not when the charter expires, or anything else 
about them, except that they received them as money and 
paid them out in the same way? By applying this rule, 
these restrictions on the bank, intended for the security and 
protection of those who deal with them, are employed to the 
advantage of the bank and injury of the citizen, by enabling 
them to get acredit, in the first place, on the faith of the 
personal liability of the members, and then by the expiration 
of the charter to die out of it and hold their unjust acquisi- 
tion by withdrawing them from the corporation before its 
death. But it cannot be so. The application of such a prin- 
ciple, under the circumstances, would be monstrous—without 
and against reason. 

But it may be asked, if this rule does not apply, how are 
we to get one, in the absence of any legislative provision, to 
meet the case? And we answer, that a Court of Equity, in 
such a case, (I mean the dissolution of a corporation with 
assets and outstanding debts), would lay hold of the assets 
and administer and distribute them for the benefit of all in- 
terested. Why not? And what is the objection to it? I 
have yet to hear or see one. Collier, J., in Paschal vs» 
Whitsell, 11 Ala., 477, says that it is a settled rule in equity. 
Story Eq., sec. 252, lays down the rule broadly, and this 
Court has decided it to be so, in Hightower vs. Thornton, 8 
Ga., 492. If this rule exists in equity—and that it does, 
there can now be no doubt, in Georgia at least—the position 
of the defendants falls to the ground; for their entire depend- 
ence is on the idea of an utter extinguishment of the debt, 
with all its incidents, not only as against the corporation, but 
as against the assets and against all others liable on the debt 
with the bank, that the debt is annihilated, so that it cannot 
even be revived. 

9. Suppose, however, that we admit that the debt of the 
corporation is extinguished by its death, how does that affect 
the liability of these directors? Their liability is indepen- 
dent entirely of that of the bank, and exists for a different 
reason. They are, by the charter, to be liable for this debt 
in their individual capacity. What does the continuance or 
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dissolution of the corporation have to do with the individual 
rights or liablilities of its members? Nothing whatever. The 
liability of the director is created by his own act, and in 
derogation of the chartered privileges, is not dependent on 
its continuous existence, and its failure does not protect him, 
but it does and must remain until satisfied, or released by the 
act of the creditor. : 

10. There is another view of this whole question, that is 
absolutely conclusive, to my mind. The assignment, by the 
bank of its assets for the payment of debts being a valid 
one, and the saving in the Act of 1842 providing for rendi- 
tion of a judgment of forfeiture, and the recitative enact- 
ments of the Act of 1843, that the judgment rendered, was 
such an one as was provided for and contemplated by the 
Act of 1840 and 1842, abrogated the rule of extinguishment, 
even if it could be said to apply to this corporation, and pro- 
vided for an admininstration and disposition of the assets of 
the bank, and subserving the ends of the law and protecting 
and guarding the rights of all parties, and the subsequent 
expiration of the time limited for the continuance of this cor- 
poration did not alter, interfere with or affect these corpora- 
tive and statutory provisions and dispositions for the protec- 
tion and security of these assets and liabilities from destruc- 
tion by any possible rule of construction. 

Our conclusion on all the points taken is, that the defend- 
ants are liable, and plaintiff entitled to recover, and the 
Court below erred in holding otherwise. 

Judgment reversed, 
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ROE, casual ejector, et al., vs. DOE ex dem. GEORGE Ww. 
ADAMS. 


1. No recovery can be had in ejectment when the lease under which the 
alleged trespass was committed, has expired before the trial. 

2. Where the verdict of the jury in ejectment is too uncertain to enable 
the Court to award judgment upon it, it is void. 


Motion for New Trial, and in Arrest of Judgment, from 
Bibb county. Decided by Judge Lamar, November Term, 


1859. 


This was an action of ejectment in the fictitious form, con- 
taining four demises: The first was a demise from George 
W. Adams, alleging that he had leased the premises to the 
nominal plaintiff, beginning from February 24th, 1855; the 
second was a demise from Lewis L. Griffin, alleging a lease 
for thirty years, from February 5th, 1836; the third was a 
demise from the Merchants’ Bank of Macon of a lease for 
twenty years, from the first day of July, 1845; and the fourth, 
a demise from the Monroe Rail Road & Banking Company, 
of a lease for twenty years, from the 1st day of January, 
1843. 

The land sued for under the demise from Adams is de- 
scribed as a part of the Macon Reserve, and known as a part 
of lot No. 13, in fraction 3, containing 47 acres, more or less, 
The premises sued for under the other three demises are de- 
scribed as a part of the Macon Reserve, and known as frac- 
tional lot No. 3, containing 86 acres, 3 roods and 35 poles, 
The suit was against Margaret Riley, administratrix of Wil- 
liam Riley, deceased. 

The jury, on the trial returned the following verdict in 
the case: 

“ We, the jury, find for the plaintiff one and three-fourths | 
acres of land, the same being now enclosed and used by the 
estate of William Riley, or Mrs. Riley, being a part of lot 
No. 3, lying on the north side of the road leading from Ma- 
con to Forsyth, in front of where Mrs. Riley now lives, on 
lot No. 2 and fifty-two dollars and fifty cents for rent from 
November, 1847, to May, 1858. 

The paper title introduced on the trial consisted, first, of 
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a copy grant from the State to Lewis L. Griffin, dated Feb- 
ruary 2d, 1836, for 86 acres, 3 roods and 35 poles, known 
-as lot No. 3, in the plan of the Macon Reserve; second, a 
deed from Griffin to the Monroe Railroad Company for 
said lot No. 3, less 7 and 4 acres conveyed to one Jowler ; 
third, a deed from the Merchants’ Bank of Macon to George 
W. Adams, dated February 24th, 1845, for part of the Ma- 
con Reserve, known as part of lot No. 18, in fraction 3, con- 
taining 47 acres, more or less; fourth, a bond executed by 
William Riley to George W. Adams for the penal sum of 
$500 00, dated June 11th, 1845. In thecondition attached 
to which, it is recited that William Riley “has been tres- 
passing upon the land of said George W. Adams, to-wit: 
fraction 3 Macon Reserve.” 

There was a good deal of parol evidence introduced on the 
trial descriptive of the premises in dispute, ete., but it is not 
deemed necessary to state it in detail, further than this: 
That the evidence does not show whether the one and three- 
quarter acres referred to in said verdict were included in that 
part of lot No. 3 for which suit was brought under the 
demise from Adams. 

Counsel for defendant moved the Court below for a new 
trial, on several grounds; which motion was refused by the 
Court. ‘ 

Only two of the grounds taken were passed upon in this 
Court, viz. : 

Ist. Because the verdict was against the law and against 
the evidence. 

2d. Because the verdict is indefinite and uncertain, and 
cannot be executed. 








L, N. Waitt te and B. H111, for plaintiff in error. 
Por & GRIER, and RUTHERFORD, contra. 
By the Court—Lumpxin, J., delivering the opinion. 


The lease under which the recovery was had in this case 
having expired before the trial, of course no recovery could 
be had under it without amending. The verdict, therefore, 
was contrary to the evidence. This objection, we admit, is 
purely technical; but as this is a fight for a female, and 

VoL, xxx.—40, 
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counsel contends for the extreme rights of his client, he js 
entitled to the benefit of the objection. 

But there is a more substantial difficulty in this case, re- - 
sulting from the uncertainty of the verdict. 

Plaintiff sues for 47 acres of land, composed of part of lot 
No. 13 and fractional lot No. 3. The 47 acres described in 
the declaration does not include the whole of fractional lot 
No. 3, which contains upwards of 80 acres. Now, to the 
alleged trespass upon plaintiff’s premises, defendant pleads 
the general issue, not guilty. The premises in dispute, then, 
is the 47 acres of land described in the writ. The jury, by 
their verdict, found 1 acres, and describe it asa part of 
lot No. 3. Now this may be true, and yet the parcel of land 
described in the verdict may be outside of that part of lot 
No. 3 which composes, in part, the 43 acres claimed by the 
plaintiff. 

How could the Court enter up judgment and direct a writ 
of possession to issue upon this verdict? Had the jury found 
that the parcel of land embraced in their verdict was a part 
of the premises in dispute, it would have been sufficient. 

It is laid down in Lee vs. Tapscott, 2 Wash., C. C. Rep., 
170, that in ejectment the verdict being for the plaintiff for 
the land laid down in the survey made in the cause, as com- 
prehended within certain lines as described by the jury, a 
judgment that the plaintiff recover his term in and of the 
lands mentioned in the declaration, is erroneous. 

It is not enough that the lands are sufficiently identified 
by the verdict as to enable a surveyor to locate the premises, 
but the verdict itself must be so certain as to enable the 
Court to know in advance of a survey, that it is awarding 
judgment for the.premisesin dispute. Otherwise, the sheriff 
might be guilty of a trespass for executing the judgment. 
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ROE, casual ejector, e al., vs. DOE ex dem. W. A. JOHN- 
SON é al. 


1. In an action of ejectment, when the title is brought down to two per- 
sons, and the defendant offers a deed from one of the two for half of 
the land, that deed is admissible as evidence to protect the defendant 
holding under such deed from an eviction. 


Ejectment, from Worth Superior Court. Tried before 
Judge LamAR, at April Term, 1860. 


The defendant in error brought an action to recover lot of 
land No. 16, in the 16th district of Worth county. 

After the plaintiff, on the trial, had introduced his evi- 
dence and rested his case, defendant, among other things, 
offered in evidence a deed from one Burch to Eliza Calhoun 
for one-half of the premises in dispute. 

Counsel for plaintiff objected to its introduction, on the 
ground that it did not specify what half of the lot it was in- 
tended to convey. The Court sustained the objection, and 
rejected the deed, holding that the same was void for uncer- 
tainty. 

To which defendant excepted. 

Defendant then proposed to prove that said Burch had an 
undivided half interest in the lot; that Calhoun and Burch 
had bought the lot and had the deed made to them jointly, 
and were equally interested. The Court rejected the evi- 
dence, and counsel for defendant excepted. 

The jury found in favor of plaintiff. 


ScARBOROUGH ; WARREN & WARREN, for plaintiff in er- 
ror. 


Strozier & SLAUGHTER, contra. 
By the Court.—Lyon, J., delivering the opinion. 
The plaintiff brought the title down to one A. R. Broyles, 


and after proving the defendant to be in possession, closed. 
The defendant introduced a deed from A. R. Broyles to one 
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James H. T. Calhoun and Benjamin Burch, and then offered 
a deed from Burch to Eliza Calhoun for one-half the lot, 
The Court ruled that deed out for uncertainty, and we think 
the Court erred. That it failed to designate what particular 
part of the lot was conveyed by it, made no difference. The 
deed from Broyles to Calhoun and Burch vested in Burch a 
half interest in the lot, and Burch’s deed conveyed that in- 
terest to Eliza Calhoun, and enabled her to enter on the land 
under it, by her tenant, Aultman. The plaintiff, under his 
demise from James H. T. Calhoun, could only have been let 
into the possession with Eliza Calhoun. His interest was as 
uncertain and indefinite as hers. That deed was sufficient to 
prevent an ejection of her tenant, and it ought to have been 
admitted fur that purpose. If the tenant was holding more 
than half of the lot, the plaintiff ought to have asked fora 
partition. 
Judgment reversed. 





JOHNSON ws. GORMAN. 


1. When an overseer comes to the house of his employer drunk, the em- 
ployer is justifiable in refusing to turn over into his hands his planta- 
tion and property. 

2. If an overseer demands additional stipulation to his original agree- 
ment, to the effect that the employer is to divest himself of all control 
and authority over his negroes, the owner is excusable for declining 
the engagement. 

8. If the employer, within a reasonable time, offers to allow the over- 
seer to eater upon his duties, and he refuses, suggesting as an excuse 
that he has made other arrangements, it is for the overseer to support 
the suggestion by proof. 


Assumpsit, in Talbot Superior Court. Tried before Judge 
WorrIL, at March Term, 1860. 


This was an action of assumpsit, broaght by William F. 
Johnson against John B, Gorman to recover the sum of three 
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hundred and fifty dollars, the amount agreed to be paid by 
defendant to plaintiff for overseeing for the year 1858. The 
declaration alleged that plaintiff was ready, and offered to 
perform his part of said agreement, but that defendant re- 
fused to permit plaintiff to enter upon his premises and to 
perform and execute the contract aforesaid, and refused to 
pay him the amount or sum of money agreed to be paid to 
him as aforesaid, whereby plaintiff was damaged five hundred 
dollars. 

Upon the part of the plaintiff, Jesse Nelson testified : 
That about the last of December, 1857, or the first of Jan- 
uary, 1858, he met up with plaintiff, who requested him to 
go with him to the house of defendant. When they got 
there, plaintiff called defendant out to the gate and demanded 
of him his negroes to go to overseeing for him. Defendant 
refused to let plaintiff have his negroes, saying that no such 
man could oversee for him ; that he, plaintiff, had come furi- 
ously to oversee in a drunken frolic. Plaintiff did not deny 
this charge, but turned and rode off. Plaintiff told witness 
that he had moved to defendant’s the evening before to com- 
mence overseeing for him, and defendant had refused to let 
him commence; that he had been that morning to town to 
consult a lawyer about what he must do. 

Defendant introduced Abner M. House, who swore that on 
the 3d January, 1858, he went with defendant to his house 
where plaintiff was; defendant said to the plaintiff, that 
when he came there a few days before to set in to oversee, 
that he acted in a very unbecoming and boisterous manner 
to defendant. Plaintiff did not deny the charge. Defen- 
ant then said to him, that notwithstanding his unbecoming 
conduct, he was willing to pass it over if he, plaintiff, would 
go on and attend to his business as an overseer, as he had 
agreed to do (which agreement was admitted to be in wri- 
ting.) Plaintiff declined to do so, unless defendant would 
give up to him the plantation, negroes and stock to his entire 
and exclusive control and management, which defendant re- 
fused, as not being the contract between them. Plaintiff then 
said he would not oversee. Defendant then agreed to leave 
it to men to say who had violated the contract, as they had 
agreed to do, which plaintiff declined to do. 

James Gorman a son of defendant, swore that he was at 
defendant’s when his wagon moved plaintiff and his family. 
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to the plantation; commenced overseeing for him about the 
last of December, 1857, or first January, 1858; plaintiff was 
drunk. 

William A. Jones, for plaintiff, swore that he knew him, 
and did not regard him as a common drunkard ; believes him 
to be a good overseer; that he rented a farm and worked it 
during 1858, and made from one hundred to one hundred and 
fifty dollars; plaintiff had followed overseeing six or seven 
years, and understood the business well; was a good over- 
seer. 

Here the evidence closed. 

Plaintiff’s counsel argued, or stated to the jury, that they 
could deduct from the damages sustained by defendant’s 
breach of the contract, the amount he had made on his farm 
in the year 1858. 

The Court charged the jury, who found for the plaintiff 
$196 75. 

Defendant moved for a new trial on various grounds. The 
Court granted the motion and ordered a new trial, on the 
ground that the verdict was against the evidence. To which 
order, granting a new trial, counsel for plaintiff excepted, 
and assigns the same as error. 


Smith and BetHungE, for plaintiff in error. 


A. G. Perryman & W, A. LITTLE, contra. 
By the Court.—LumMpx1y, J., delivering the opinion. 


We agree with the Circuit Judge, that the verdict in this 
case was strongly and decidedly against the weight of the 
testimony, coming in the condition that Johnson did, who 
condemns Gorman for refusing to allow him to enter upon his 
duties? 

The proof is, that Johnson is a good overseer, and that he 
is not a common drunkard. And it may be that there are 
men who get drunk occasionally, and yet, in the main, dis- 
charge their duties well. Still, I insist that any planter is 
justifiable in refusing to turn over his plantation and pro- 
perty into the hands of an overseer drunk at the time. It 
was a very bad beginning, to say the least of it. 
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After taking professional advice, Johnson returned, but re- 
fused then to perform his contract, unless Gorman would 
agree to divest himself of all authority and control over his 
estate, and commit it to his sole dominion and mastery. 
This Gorman properly refused to do. His negroes were a 
trust committed to his hands, and he could no more divest 
himself of his superintendence over them than he could over 
~ his children. 

It is suggested in argument that when Gorman offered to 
permit Johnson to enter upon the fulfilment of his contract, 
that he might have made other engagements. If so, it was 
an affirmative fact, which Johuson could have proven in jus- 
tification of himself, for declining to do so, but one which 
Gorman could not disprove negatively. 





HERRING et al., vs. ROGERS et al. 


1. A new trial will not be granted on account of the admission in evi- 
dence of a copy deed without proof of the correctness of the copy and 
without proof of the execution of the original, when the paper is pro- 
duced under notice by the party against whom it is read, and it appears 
from the history of the trial that he claimed under it. 

2. An estate to one during her life, and after her death to be equally di- 
vided between the heirs of her body, is not an estate-tail, but an estate 
for life, with remainder to the children of the first taker. 

8. When a jury decides that a plaintiff in trover is entitled to recover, it 
is proper that their verdict should be for that which both parties in 
open Court have acknowledged to be an agreed substitute for the prop- 
erty, instead of for the property itself. 


Motion for New Trial, from Sumter county. Tried before 
Judge ALLEN, April Adjourned Term, 1859. 


Matthew G. Hodges and his wife Elizabeth, formerly Eliz- 
abeth E. Herring, Mary J. Herring, Haywood Herring and 
Woodberry Herring, minors, suing by their next friend, Mat- 
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thew G. Hodges, brought their action of complaint against 
John B. Herring for the recovery of five certain slaves. 

On the trial, plaintiffs proved by one Rooks the value of 
the negroes sued for and their hire; that defendant was in 
possession at the time the suit was brought, and that defend- 
ant had claimed them as his a short time before suit wag 
brought ; also, that plaintiffs were the children of Herring’s 
first wife, who was a Miss Moore, who died before 1850, in 
North Carolina, and that Herring married again before that 

ear. 

, Rooks was asked if he had ever seen a deed from plain- 
tiff’s grandfather to the negroes in dispute? He answered, 
he had. He was asked its contents. Objection being made 
thereto, plaintiffs proved that they had given Herring notice 
to produce the deed. Rooks then stated Herring had several 
years before read over to him a deed then in Herring’s pos- 
session, giving certain negroes to plaintiffs’ mother for life, 
and to her children at her death. Defendant then produced 
a paper, which was read over to the witness by plaintiffs’ 
counsel, The witness then testified that the paper read was, 
in substance, the same that was read over to him by defend- 
ant, as stated; that it read like it, and he believed it was a 
copy of the same papér. Thereupon, the Court permitted 
the paper to be read to the jury—not, however, by virtue of 
its certificate, but as secondary evidence of the contents of 
the alleged original deed, defendant’s counsel objecting there- 
to. Rooks further proved, that the negroes sued for were the 
children of Clara. 

Bruner, introduced by plaintiffs, proved that he was the 
Ordinary of said county, and that defendant came to him-be- 
fore this suit was brought and asked his advice about taking 
out letters of guardianship for his, defendant’s, children, 
stating that the negroes were, or had been, levied on by a fi. 
fa. against him, and that they belonged to his, defendant’s, 
wife and children under a deed of gift from some person not 
recollected. 

The copy deed of gift referred to above purports to have 
been made by John R. Moore on the 13th day of January, in 
the year 1840, in New Hanover county, State of North Car- 
olina, and that in consideration of the natural love and affec- 
tion he has and bears for his daughter, Mary Herring, wife 
of John B.. Herring, he gives and grants to her and to the 
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heirs of her body lawfully begotten of her, all and singular 
the following property: that is to say, three negroes; one 
negro woman by the name of Clarisa, about sixteen years of 
age, etc., which he does consent and agree to give, grant and 
bequeath unto his beloved daughter, Mary Herring, durin 
her natural life, and after her death, to be equally divid 
between the heirs of her body lawfully begotten by her, which 
negroes he warrants and forever defends from himself and 
all other persons whatsoever, unto the said Mary Herring 
and to the heirs of her body, without any let or hindrance 
whatever. 

It was admitted on the trial that the suit was settled as to 
the interest of said Hodges and wife by defendant’s turning 
over Fanny, one.of the negroes sued for, and agreeing to pay 
$200 00 of plaintiff’s counsel fees. 

There having been a verdict for the plaintiffs, counsel for 
defendant moved for a new trial, on a number of grounds, 
which motion was overruled by the Court. 

The only grounds taken in the motion which were insisted 
on in this Court, are as follows: 

1st. Because the Court erred in admitting the testimony 
of Rooks, and ia allowing said copy deed to be read in evi- 
dence. 

2d. Because the Court erred in charging the jury that 
said copy deed of gift created a life-estaté in Mrs. Herring, 
with remainder to her children.. 

3d. Because the Court erred in charging the jury that 
Hodges and wife were entitled to recover the $200 00 which 
defendant agreed to pay towards plaintiff’s counsel fees, if the 
jury enforce the settlement made between them and defend- 


ant. 


LANIER & ANDERSON ; BLANFORD, for plaintiffs in error. 

McCay & Hawk1ns, contra. 

By the Court.—StEPuEns, J., delivering the opinion. 

1. We will not send this case back for a rehearing on ac- 
count of the admission of the copy deed, for it appears to us, 


from the history of the trial, that it was produced by Her- 
ring himself under notice, and that he claimed under it. 
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This, as against him, was sufficient guaranty of the correct- 
ness of the copy and of the execution of the original. No 
man can complain that other people should be allowed to as- 
sume the genuineness and correctness of a paper which he 
himself treats as being entitled to full credit, when his treat- 
ment of it does not depend on the report of witnesses, but 
appears in open Court. Rooks’ testimony as to the deed— 
the deed itself afterwards being in evidence—is wholly im- 
material. It did no good and no harm. 

2. We concur with the Court below in holding that this 
deed did not create an estate-tail, but did give a remainder to 
the children of Mrs. Herring. The property was to be hers 
during her life, and after her death, it was to be equally di- 
vided between the heirs of her body. This language indi- 
cates a division—but one division—and that one an equal 
division. When one equal division is made, the operation of 
the deed is exhausted. That one equal division being ac- 
complished, the deed retires from the scene, and leaves the 
property forever afterwards just where that division places 
it. This is incompatible with an estate-tail. An estate-tail 
consists in a provision for the transmission of the property 
from generation to generation till the blood is exhausted, but 
this deed contemplates no control over the course which the 
property shall take after the one equal division. Again: 
The equality of the division is incompatible with an estate- 
tail. An estate-tail requires a division, or rather a succes- 
sion of divisions to be made, not per capita among those who 
take as this deed does, but per stirpes. The phrase, “ heirs 
of her body,” from the technical meaning which the law has 
attached to it, would, if unexplained, import this succession 
of divisions among the successive generations per stirpes, but 
this deed shows that it contemplates but one division per cap- 
ita, and that one must take place at the death of the first 
taker. There is no intention in it to control the transmission 
of the property from generation to generation, and therefore 
it creates no entailment. The provision is limited to such 
heirs of the body as may be in existence to take at that sin- 
gle, equal division. 

3. The charge on the other point would have been better 
if it had been, that if the jury should find Hodges and his 
wife entitled to recover, they should give them, instead of 
their legal share, that which the parties had acknowledged in 
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Court to be an agreed substitute for that share. The effect 
of the charge upon the verdict was just this, although the 
charge was slightly different, and not correct. The error 
could not have hurt Herring, for the right charge would bave 
roduced the same result with a more inevitable certainty. 
Judgment affirmed. 





DURHAM vs. HOLEMAN. 


1. Proof of the existence and execution of an original deed must be 
made before a copy thereof can be used as evidence, 

2. Where illegal evidence has been admitted, it is error to make such il- 
legal evidence the basis of a direction for the finding of the jury. 

8. When a deed is put in evidence purporting to have the name of one 
subscribed thereto as Justice of the Peace, as a subscribing witness, 
and a certificate from the Executive Department shows that no such 
person was Justice of the Peace in the county when the deed purports 
to have been executed, at that time, such proof, in the absence of re- 
butting evidence, is conclusive evidence of the forgery of the paper, 
and the fact cannot be weakened by a supposition. 

4, The cutting of timber will not constitute an adverse possession of the 
land, nor will proof of particular acts at different times create a statu- 
tory title. 

5. No matter what the acts of a defendant may have been, or what claim 
he may have asserted to the land in controversy, unless he has been in 
the actual possession of the land, by himself or his tenant, openly, no- 
toriously, visibly and continuously for seven years previous to the com- 
mencement of the suit, under color of title and claim of right, the 
Statute of Limitations will not protect him against the true title. 

6. When there is a conflict of the evidence, the jury must so reconcile 
the whole as to make all speak the truth, if possible. 

7. When the plaintiff’s title or cause of action is plainly made out, and 
the defendant relies on a special plea in bar to defeat the recovery, 
such as the Statute of Limitations, the defendant must establish the 
facts to sustain the plea affirmatively beyond a reasonable doubt, else 
the verdict must be against the plea. 


Complaint in Ejectment, in Sumter Superior Court. Tried 
before Judge ALLEN, at April Term, 1860. 
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This suit was brought by Durham against Holeman to re- 
cover lot No. 221, in the sixteenth district of Sumter county, 
On the trial, the plaintiff introduced the grant from the 
State to himself, dated June 2d, 1843, and having shown the 
defendant to have been in possession at the commencement 
of the suit, closed his case. 

The defendant was then sworn before the Court, and stated 
that there was a copy deed on record, (the original he had 
never seen or had,) purporting to have been made by _plain- 
tiff to one Josiah Bradley, and purporting to have been at- 
tested by one James G. Bird and one John R. Wells, J. P., 
and to have been executed in Wilkinson county, on the Ist 
day of November, 1829. Defendant stated further, that. he 
had searched for said deed in the Clerk’s office and by ask- 
ing May, (from whom defendant had a deed for half the lot 
in dispute,) and that May said the original deed had been 
lost or mislaid; also, had made diligent inquiries for Brad- 
ley, but could not find his whereabouts. 

Defendant’s counsel then proposed to read in evidence said 
copy deed from the record. 

Plaintiff’s counsel objected, on the ground that neither the 
existence nor the loss of the original had been proven. 

The objection was overruled, and the copy deed read in 
evidence. 

Defendant then read in evidence a Justice’s Court fi. fa. 
in favor of one Sandford against James H. May, with the 
following entries thereon : 


*‘ Levied the within fi. fa. on 20 head of sheep, more or 
less. July 10th, 1845. 
“James T, Hoteman, L. C.” 


“ Property sold for $200 00, and bought by Francis Mills. 
The money claimed by an older execution. July 26th, 1845, 
“James T. Hoteman, L. C.” 


“ Levied the within fi. fa. on 27 head of sheep. August 
7th, 1845. JamMEs T. HoLEMAN, L. C.” 


“No property to be found whereon to levy this fi. fa. 
October 17th, 1845. Wma. Fiowers, L. C.” 
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“Levied the within fi. fa. on two lots of land, Nos. 221 
and 222, in the sixteenth district of Sumter county, as the 
property of James H. May. This 17th October, 1845. 

“ Wma. Firowsrs, L. C.” 


“The levy on the within fi. fa. on two lots of land, Nos. 
221 and 222, in the sixteenth district of Sumter county, 
this day sold to James T. Holeman. Lot No. 221 sold for 
$20 25, and lot No. 222 sold for $30 6}, and money held 
up by older fi. fa. December 2d, 1845. 

“G. M. WHEELER, Dep. Sheriff.” 


The sheriff’s deed, made in accordance with the above sale, 
was then introduced, dated October 15th, 1850. Also, a 
deed from James H. Hay to defendant for the north half of 
the lot in dispute, dated July 13th, 1842. 

Defendant then introduced as witnesses Isaiah Ansley, 
John Willingham, Joseph M. Livingston, Wingfield M. Liv- 
ingston, John D. McCay, Green Robinson and George C. 
Robinson, who testified, in substance, that said John Wil- 
lingham, as tenant of defendant, went on the lot in dispute 
in the fall of 1848, and lived thereon with his mother until 
the latter part of that year, or the first of 1849, when de- 
fendant himself went on the lot, and has lived there ever 
since, there being no interval between Willingham’s and de- 
fendant’s possession ; that there was a shelter, or cabin, on 
the lot in 1848, and a small horse or cow lot, some land dead- 
ened, (the witnesses variously estimate the quantity at from 
15 to 50 acres), and a good fence around the horse lot, which 
embraced about one-quarter or half an acre; said improve- 
ments made by defendant or his said tenant. One or two of 
the witnesses state that there was also a well dug on the 
place in 1848, and several thousand rails split, and that de- 
fendant made a crop there in 1849. 

Defendant here rested his case. 

Plaintiff, in rebuttal, introduced an exemplification from 
Executive Department at Milledgeville giving the names 
of the Justices of the Peace elected and commissioned for 
the county of Wilkinson in the year 1829, and among which 
the name of John R. Wells does not appear. Plaintiff then 
introduced as witnesses A. W. Wheeler, Green M. Wheeler, 
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B. M. Wheeler, A. M. Little, Moses Driver, Patrick Brady, 
Mrs. Driver and P. H. Wooten, who testified, in substance, 
that defendant did not go into possession of the lot in dispute 
until the latter part of 1849 or the first of 1850, and all of 
them, except one or two, (who do not speak of Willingham), 
state that Willingham did not go on the lot until the fall of 
1849; that no one was on the place in 1848, although there 
was a shelter there and some deadening of land, and a small 
horse or cow lot not used ; that the land was not cultivated in 
1848, nor until Willingham went there, except a small corner 
next to Mrs. Driver’s place cultivated by A. W. Wheeler in 
1849. Several of the witnesses state that the horse or cow 
lot was there in 1847, and some of the land was deadened 
also that time, but no one was living on the place in 1847 
or 1848 orcultivating it. Plaintiff also proved by Mary Till 
that Green Robinson lived ten months of the year 1849 in 
Houston county. 

It appears. from the record, that this suit was brought on 
the 14th day of February, 1856. 

The evidence having closed, the Court charged the jury, 
and they returned a verdict for the defendant. 

Plaintiff moved for a new trial on the following grounds, 
to-wit : 

lst. Because the verdict is against law and the weight of 
theevidence. 

2d. Because the Court erred in admitting in evidence the 
- copy deed purporting to have been made from plaintiff to 
Bradley. 

3d. Because the Court, after giving in charge to the jury 
several written requests of plaintiff’s counsel, (which are set 
out in the record, but omitted here), gave in charge the fol- 
lowing requests of defendant’s counsel, to which plaintiff ex- 
cepts, to-wit : 

Ist. That if they believe, from the evidence, that Durham, 
the plaintiff and drawer of the land, sold and made a deed to 
Bradley, then the plaintiff cannot recover in this suit. 

2d. That the certificate from the Executive department of 
the State, certifying to the Justices of the Peace who were 
commissioned and qualified in the year 1829, in which the 
name of the Justice to the deed does not appear, is not abso- 
lutely conclusive evidence that no such person was Justice of 
the Peace in the State of Georgia, nor is it absolutely con- 
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clusive evidence that said deed is a forgery; but it is only 
evidence tending to prove that fact, and may or may not 
prove it, as you may believe from all the evidence in the case 
on that point. 

3d. That if the jury believe that the defendant commenced 
improving the lot of land sued for in 1847 or 1848, and con- 
tinuously occupied the same for seven years, by cutting of 
timber, building houses, deadening land and enclosing por- 
tions thereof, and by cultivating the same, then the verdict 
must be for the defendant—the law being, that seven years 
peaceable and uninterrupted possession gives a statutory title 
to real estate in Georgia. 

4th. That if the jury believe, from the evidence, that de- 
fendant, by himself or by Willingham, his tenant, held one- 
half acre of fenced land and deadened 30 or 40 acres of the 
land, built a house thereon, dug a well in 1848, and contin- 
ued, without interruption, to thus occupy, and claimed said 
land continuously, uninterruptedly, adversely for seven years, 
then his title is good to the whole lot; if you believe the 
whole lot was sold to defendant at sheriff’s sale in 1845, the 
said entry and sale being, in law, a good color of title. 

5th. That if the jury believe the acts and use of the lot 
in question by the defendant were of such a character as to 
leave no doubt in the mind of Durham, if he had passed that 
way, that it was the purpose of Holeman to keep him out of 
his land, and that he was an adverse claimant, then such use 
and acts, in law, constitute adverse possession, and if con- 
tinued seven years, will ripen into a perfect title. 

6th. That it is the duty of the jury to reconcile all the 
testimony and make each witness speak the truth, if possi- 
ble; if that is not possible, all the witnesses being credible, 
then those who had the best opportunity of knowing are to 
be most relied on. 

7th. That where there is an irreconcilable conflict in the 
evidence resulting in reasonable doubt upon the mind, then 
in this, like a criminal case, the defendant is entitled to the 
reasonable doubt, and the law will leave the parties where 
it found them. 

The Court refused to grant a new trial, and plaintiff ex- 
cepted. 


N. A. Smita, Lanrer & ANDERSON, for plaintiff in error. 
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Hawkins & McCay, contra. 
By the Court.—Lyon, J., delivering the opinion. 


1. Before secondary evidence of the contents of a lost 
deed can be gone into, the existence and execution of such 
deed must be established by proof. This question was thor- 
oughly investigated and fully settled by this Court in Young 
vs. Bigelow, decided at the March Term, 1860, of this Court 
at Atlanta. 1 Phil. Ev., 452; 1 Gr. Hw., sec. 558, and note, 
It was error, therefore, in the Court to permit a copy, from 
the record, of the deed purporting to be from the plaintiff to 
one Josiah Bradley, to be read to the jury as evidence, with- 
out proof of the existence and execution of the original. 

2. The only evidence before the Court, that the plaintiff 
had sold and made a deed for the land to Bradley, was that 
of the copy deed before referred to, and as that deed was im- 
properly admitted, and constituted no evidence of the fact— 
and it was error in the Court to charge the jury, that if they 
believed, from the evidence, that the plaintiff had sold and 
made a deed to Bradley, the plaintiff could not recover. 

3. The certificate from the Executive Department, show- 
ing that there was no such Justice of the Peace in the county 
of Wilkinson during the year 1829, as John R. Wells, who 
appears to bea witness to the deed on record, purporting to 
be from the plaintiff to Josiah Bradley, dated the first day of 
November, 1829, and whose name appears to such copy as a 
Justice of the Peace, in the absence of any other proof on the 
subject, was conclusive evidence that such deed was a forgery, 
and the Court erred in charging otherwise. When this proof 
was made, the onus. was on the defendant to show, although 
there was no such Justice of the Peace in Wilkinson county 
at that time as Johy R. Wells, yet there was a Justice of the 
Peace iu the State of that name, who attested that deed in 
his official capacity, that would have rebutted and overcome 
the effect of the certificate; but it cannot be broken down, 
overcome, or weakened by a mere supposition, unsupported 
by fact. 

Upon the subject of adverse possession, the Court charged 
the jury, at the request of counsel for defendant : 

“ That jf the jury believe that the defendant commenced 
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improving the lot of land sued for, in 1847 or 1848, and con- 
tinuously occupied the same for seven years by cutting of 
timber, building houses, deadening land, and including por- 
tions thereof, and by cultivating the same, then the verdict 
must be for the defendant—the law being, that seven years 
peaceable and uninterrupted possession gives a statutory title 
to real estate in Georgia. 

“ That if defendant, by himself or by Willingham, his ten- 
ant, held one-half acre of fenced land, and deadened 30 or 40 
acres of the land, built a house thereon, dug a well in 1848, 
and continued without interruption to ¢hus occupy and claim 
said land continuously, uninterruptedly and adversely for 7 
years, then his title is good to the whole lot; if you believe 
the whole lot was sold to defendant at sheriff’s sale in 1845, 
the said entry and sale being, in law, a good color of title.” 

4, The cutting of timber is not such adverse possession as 
will even create a statutory title to land; nor will any of the 
specific acts or things enumerated by the Court, such as 
deadening the timber, clearing the land, building houses, 
making enclosures, digging a well, claiming the land adverse- 
ly. The thing absolutely necessary to exist, to protect the 
defendant under the plea of the Statute of Limitations from 
the plaintiff’s title, was wholly lost sight of by the Court in 
this charge, and that is, the defendant must not only com- 
mence to improve, etc., but he must, either by himself or his 
tenant, go into the actual possession of the land, under claim 
of right, and continue in the actual and unbroken possession 
of the land for seven years continuously preceding the com- 
mencement by plaintiff of his suit for his recovery. It will 
not do for the defendant to dig a well, make a horse lot, split 
rails and deaden land, and then leave the land in that con- 
dition and return again after the lapse of a year or so, and 
then date his possession from the time he made the first im- 
provement: in that case, the statute begins to run only from 
the time he returns and goes into the actual possession—not 
from the time he commenced to improve. Several of the wit- 
nesses testify that Holeman did make improvements on the 
lot in 1847, or earlier, perhaps, as enumerated by the Court; 
but they also positively state that neither Holeman or any 
one else occupied the land after these improvements were 
made, until Holeman, the defendant, moved on the land about 
Christmas of 1849. Now, if these witnesses are to be be- 

VoL, xxx—41. 
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lieved, the defendant’s statutory title was not complete, | 
am aware that there is great conflict of testimony on this 
point; for while one set of witnesses testified as I state, an- 
other set testifies equally positive that the actual possession 
commenced in 1848 and continued uninterruptedly to the 
bringing of the suit. We pass no opinion here as to the 
weight of the testimony, or which set of witnesses are to be 
believed and which of them not. The jury must pass on 
that question. I only refer to the evidence at all, for the 
purpose of showing the necessity of caution by the Court in 
instructing the jury on the point. The jury may have heen 
satisfied that there was a break in the actual possession; 
but under the enumeration by the Court of the acts that 
would ripen into a statutory title, might have gone back to 
the first acts done and counted from that time, instead of 
from the time the possession commenced and continued un- 
broken. 

The Court further charged, that if the jury believe, from 
the evidence, that the acts and use of the lot in question by 
the defendant were of such a character as to leave no doubt 
in the mind of Durham, if he had passed that way, that it 
was the purpose of Holeman to keep him out of his land, and 
that he was an adverse claimant, then such use and acts, in 
law, constitute adverse possession, and if continued seven 
years, will ripen into a perfect title. 

5. This charge is open to the same objection ; for no mat- 
ter what the acts of defendant may have been, or what use 
he made of the lot, or what claim he asserted, if he was not 
in the actual possession of the lot, by himself or his tenants, 
openly, notoriously, and visibly and continuously for seven 
years previous to the commencement of the suit, under color 
of title and claim of right, then the statute will not protect 
him; that is the test, and the only one. Besides, this charge 
left it to the jury to determine what amounts to adverse pos- 
session. This is not their province. See Paxon vs. Bailey, 
17 Ga., 600. 

We agree with the Court, that when there is an apparent 
conflict of the evidence, the jury must so reconcile the testi- 
mony as to make all speak the truth, and not impute perjury 
to any, if they can possibly do so; but when there is a con- 
flict irreconcilably—as there most unquestionably is in this 
case—if the witnesses are all equally credible, then the jury, 
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will credit those who had the best opportunity of knowing, 
or those who, from the manner of testifying, and the circum- 
stances and facts upon which their recollection, as to time, 
dates, etc., are based. Indeed, it is very difficult to lay 
down any certain rule by which the jury are to be governed. 
My own idea on this subject:is, that as the jury are to find 
the truth from this conflicting evidence, and as they are, or 
are supposed to be, impartial between the parties, that they 
should find as they shall be conscientiously impressed by the 
evidence, let that be the one way or the other. 

The Court charged, further, that “ when there is an irre- 
concilable conflict in the evidence resulting in reasonable 
doubt upon their mind, then, in this, like a criminal case, 
the defendant is entitled to the reasonable doubt, and the 
law will leave the parties where it found them.” 

7. We hold the rule to be the reverse of that laid down by 
the Court. Here the plaintiff’s title is indisputable. The 
defendant, to avoid the force of the title, and to defeat a re- 
covery under this plain title, pleads the Statute of Limita- 
tion in bar of that right. ‘lhe onus is on him to sustain his 
plea affirmatively. If there be a doubt—a reasonable one— 
the case is against him; and I am not so certain but that the 
same rule would apply in criminal cases. There is much au- 
thority for it, and none against it that I know of. But in a 
civil case, there is no question about the rule, and it stands 
to reason that it should be so. A party is not to be deprived 
of a plain right upon a mere doubtful claim of another. 

In the Lexington Insurance Company vs. Paver, 16 Ohio, 
the Court recognizes the rule thus broadly: “It is the duty 
of the jury, in all cases, to find the truth of the fact presen- 
ted to them. But if, after hearing all the evidence on the 
point, it still remains doubtful where the truth lies, what is 
to be done? We have always held, under such circumstances, 
it is the duty of the jury to resolve the doubt in favor of him 
against whom the charge is made. For instance, after hear- 
ing all the evidence, it remains doubtful whether the plain- 
tiff has sustained his cause of action, that doubt must acquit 
the defendant. So, if the defendant relies on a special plea, 
if it is doubtful whether the plea is sustained, a jury cannot, 
with propriety, return a verdict sustaining the plea.” So, in 
this case, if there be such a conflict in the evidence on the 
point whether the defendant has the statutory title, accord- 
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ing to the rules here laid down, that the jury cannot find 
the truth beyond a reasonable doubt, then they must find 
against the plea. 

Judgment reversed. 





GILMORE vs. MOORE. 


1. If a sheriff collect money on an execution and put it in a trunk under 
his bed, and it is stolen while he is asleep, he is liable to account to 
the plaintiff in fi. fa. for the loss. 


Rule against Sheriff, in Harris Superior Court. Tried be- 
fore Judge WorRILL, at April Term, 1860. 


This was a rule against Thomas H. Moore, Sheriff of Har- 
ris county, taken out at the instance of William B. S. Gil- 
more, to show cause why he should not pay over to said Gil- 
more the sum of $400 00, principal, and $65 71 interest, be- 
sides the cost, alleged to have been collected by said sheriff 
on a fi. fa. in favor of Gilmore against Timothy Collins and 
others, and which he failed and neglected to pay over to said 
Gilmore. 

The sheriff answered that he collected the amount due on 
said fi. fa. in March, 1859, and under the belief that plain- 
tiff’s attorney, P. O. Harper, Esq., resided in the town of 
LaGrange; wrote to him, directing his letter to that place, 
and said attorney, not residing at LaGrange, but at West 
Point, did not receive his letter. He kept said money safely 
until the night of the 8th April, 1859, locked up in a large 
trunk under the bed in his dwelling-house, slept in by defend- 
ant; and upon said night of the 8th April, and while respond- 
ent was sleeping in said bed, under which was the trunk, the 
said trunk, with the money therein, collected as aforesaid, 
was stolen out of the house of respondent by some person 
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who entered his dwelling-house by raising the window at the 
back of the house; and the trunk, with the money, was thus 
secretly and feloniously stolen from respondent. The trunk 
was found the next morning about one hundred yards from 
the house, broken open, and all its contents gone except a 
few pieces of silver. There was in said trunk at the time 
about $1,300 00, part of which was the money collected on 
said fi. fa., and belonging to plaintiff, in good, solvent bank- 
bills ; and said respondent avers that, notwithstanding he 
made extraordinary exertions to detect. the perpetrator or 
perpetrators of said felony, he was unable to do so, and said 
money was thus totally lost, ete. 

Upon this showing, the presiding Judge dinaleasaial the 
rule against the sheriff, holding, that under the facts and cir- 
cumstances of the case, he was not liable. 

To which decision counsel for plaintiff excepted, and as- 
signed said decision as error. 


Ingram & Russet, for plaintiff in error. 


Mosiey; BLANDFORD, contra. 


By the Court—LumPkIN, J., delivering the opinion. 


Was the sheriff liable to account to the plaintiff for the 
money collected by him? Is he excused by the facts set 
forth in his return, in response to the rule? 

Of course the defendant cannot be called upon a second 
time to pay the debt. Either the plaintiff or the sheriff must 
sustain the loss. The sheriff voluntarily assumes the respon- 
sibilities of his office. Amongst the rest, if he lose money 
which he has collected, he must account for it. The plaintiff 
has no option. He is compelled to entrust to the sheriff the 
collection of his debt. He has no choice. 

It is conceded, and the books show it, that by the English 
law, the sheriff is liable. We see nothing in our statutes 
or the condition of the country to excuse him. His mode of 
keeping money was very insecure, to say the least of it. An 
accidental fire would have consumed it. Thieves did break 
through and steal, without doing any act of violence, or even 
disturbing the slumbers of the officer. It was the least he 
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could have done to keep an iron safe, or some secure place, 
for the preservation and protection of money and the valua- 
ble papers constantly in his custody. 

Judgment reversed. 





MORRIS ¢¢ al. vs. MUNROE. 


1. Where parties have conflicting claims, depending upon a law point, | 
and they compromise them, each is bound by the settlement, whether | 
the law point turns out to have been for him or against him. 5 


In Equity, from Lee Superior Court. Decision by Judge 
ALLEN, September Term, 1859. 


This case having before been up to this Court, a statement 
of the facts of it will be found, in substance, in the 28¢h Vol. 
Supreme Court Rep., p. 597. This Court reversed the de- 
cision of the Court below, and on the return of the remitti- 
tur, counsel for complainant moved to amend the bill as fol- 
lows : 

Your orator shows that he was induced to enter into said 
contract or agreement, upon the assurance being given him 
by the attorney-at-law of said defendants, as well as one 
Grier, a skillful lawyer, that thedeed under which defendant 
claimed from Rawson Cain was not void, by reason of the 
fact it was made whilst orator was in the adverse possession 
of said lot of land, but that the same was a valid and good 
deed, and was a paramount title for said premises. And 
your orator further shows, that since the filing of this bill 
the Supreme Court, at its recent session at Atlanta, in a case 
pending in said Court, Edward Grisham vs. William C. 
Webb, decided that the common law principle against barra- 
try and selling pretended titles was in force in this State, 
and had been at all times since our adopting statute, and 
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that a deed made by a vendor whilst the premises were in the 
adverse possession of another was void, and conveyed no 
title. Your orator says that, having been deceived as to the 
law controlling his rights in the case, and acting under a 
mistake as to the law, he submits to your Honor whether it is 
just or equitable for him to be required to comply with said 
agreement, the more especially as the defendants would not 
be injured by its cancellation, but have all the rights they 
had before said agreement was made. 

The Court allowed this amendment to be mede, and on the 
strength of it ordered the former injunction to be retained 
till the hearing of the cause, and refused defendant’s motion 
to dismiss the bill as amended. 

Counsel for defendant excepted thereto, and assigns the 
same as error. 


LANIER & ANDERSON; McCay & Hawkins, for plain- 
tiffs in error. 


Vason & Davis, contra, 


By the Court.—STEPHENS, J., delivering the opinion. 


This amendment does not add the slightest equity to the 
original bill. The very essence of the settlement was the 
compromise of the rights that depended on the Jaw point, and 
neither party ought to be allowed to set aside the settlement 
because he may have found out that the law point was in his 
favor, and that he made a bad trade in conceding anything 
on account of the uncertainty of it. The uncertainty of the 
legal question is the very foundation stone of that settlement. 
On any other supposition, one party must have conceded the 
Jand and the other must have got the land—an entire loss or an 
entire gain. If the parties had made a settlement upon the 
basis that the Jaw was in favor of Munroe beyond all ques- 
tion, Munroe must have got the entire land by the settle- 
ment. If they had made a settlement upon the basis that 
the law was, beyond all doubt, against Munroe, the other 
party must have got the entire land by the settlement. 
Neither of these results was reached, because neither of these 
bases was assumed. The true basis of the settlement was the 
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uncertainty of the law, and the settlement was a compromise, 
The result could not have been reached from any other 
starting point, and we, therefore, know that the starting point 
was the uncertainty of the law. Mr. Munroe sold his 
chances, and, though they appear to be worth more now than 
they were then, he must abide by the sale. This is the fate 
of all traders. The bill ought to have been dismissed. 
Judgment reversed. 





JOHN DOE ex dem. of WILLIAM P. DEARMOND, e 
al., vs. RICHARD ROE, casual ejector, ete., ISAAC 
BROOKING, tenant. 


1, The plaintiff, in an action of ejectment, is not entitled to recover when 
one of the lessors has conveyed, by deed, his whole legal and equita- 
ble right to another lessor whose right to recover has been barred by 
a former recovery in the statutory form of action against the same de- 
fendant for same lot of land, and the demises from these two being all 
the title exhibited by the plaintiff. 


Ejectment, in Quitman Superior Court. Tried before Judge 
PERKINS, and New Trial granted, at May Term, 1860. 


The plaintiffs in error brought this action to recover lot of 
land No. 79, in the 8th district of originally Lee, now Quit- 
man county. 

On the trial, plaintiff read in evidence the plat and grant 
to Boswell Cook, of Treadwell district, Richmond county. 
Also, a deed from Boswell Cook to W. P. Dearmond, made 
in Green county, and dated September 26th, 1829. 

John N. Green testified, for plaintiff, that in 1851 and 
1852 defendant disclaimed the title, and said he would give 
the land when the true owner came, but would not give it up 
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to Neel, (one of the plaintiffs,) because Neel had a forged 
deed to it. 

Nathan Gilbert testified to the same facts, and the plain- 
tiffs here rested their case. 

Defendant then read the evidence of James A. Green, 
Surveyor-General of the State of Georgia, who testified, that 
the original book returned to his office by the commissioners 
of the land lottery of 1827, shows that the lot in dispute 
was drawn by Roswell Cook, of Treadwell district, Richmond 
county; that the plat is recorded to Boswell Cook, of said 
district and county. The first letter of Cook’s christian 
name has evidently been erased on the original book, so as 
to make it Roswell, instead of Boswell; does not know 
whether the change was made by the commissioners, at the 
time of recording the name, or subsequently, by some other 
person. 

Isaac Newell testified, that he knew a man named Roswell 
Cook who lived in the city of Augusta, Richmond county, 
from about the year 1522 till about the year 1830; knew 
said Cook in Connecticut in 1818, from which State he moved 
to Augusta; witness was very well acquainted in Augusta 
and vicinity, and knew no such man as Boswell Cook. 

Jesse S. Finney, of Southington, Connecticut, testified, 
that Roswell Cook died in that place in 1855, and that he 
was one of the appraisers of the estate of deceased ; he found 
among Cook’s papers a paper purporting to have been exe- 
cuted by the Governor of Georgia, under the seal of that 
State, dated November 5th, 1831, conveying to Boswell 
Cook a tract of land situated in the 8th district of Lee coun- 
ty, Georgia, and being No. 79; the survey being dated Jan- 
uary 22d, 1827; this paper was handed over to the adminis- 
trator of Roswell Cook. 

John W. Quill testified, that he knew Roswell Cook in 
Southington, Connecticut, in 1818; said Cook shortly there- 
after removed to Augusta, Georgia; witness found him in 
Augusta in 1823, and they both resided there till 1828, when 
witness went to Milledgeville; went back to Connecticut in 
1831, and found Mr. Cook there, where he continued to live 
till his death ; witness had heard Cook say, whilst they were 
together in Augusta, that he had drawn a lot of land in the 
land lottery of Georgia, the land drawn being in Lee coun- 
ty ; never knew any such person as Boswell Cook. 
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William V. Kerr testified, that he has resided in Richmond 
county nearly forty years; has never known such a man ag 
Boswell Cook, but has a faint recollection of knowing a man 
named Roswell Cook ; Treadwell district is now the Ist or 2d 
ward of Augusta. 

John Mann testified, that, having been Clerk of the Supe- 
rior and Inferior Courts of Richmond county, he was well 
acquainted with the people of that county; he knew a man 
in Augusta in former years by the name of R. Cook, and 
has a strong impression that the R. stood for Roswell; said 
Cook was from the North, and witness thinks returned North 
before his death. 

The defendant next read a certificate from Benj. T. Hall, 
Clerk of the Inferior Court of Richmond county, stating that 
the tax digests of said county from the years 1820 to 1827, 
inclusive, had no such name on them as Boswell Cook, but 
the names of R. Cook and R. Cook and Co. did appear on 
said tax digests. 

Plaintiff introduced in rebuttal a certificate from A. J. 
Boggus, Surveyor-General of the State of Georgia, dated 
December 9th, 1859, in which he states that the original 
books of drawing and other evidence in his office show that 
Boswell Cook, of Treadwell district, Richmond county, was 
the drawer of the lot in dispute; also, a certificate of same 
date from H. J. G. Williams, Secretary of the Executive De- 
partment, stating that the land books in that department 
show that Boswell Cook was the drawer of said lot; said 
Boggus also testified to the facts stated in his certificate, stat- 
ing, however, that one book, known as the numerical book 
of the office, bears palpable evidence of the name having 
been altered from Boswell to Roswell. 

Plaintiff also introduced several witnesses, who testified 
that defendant disclaimed title to said lot, and said he was 
holding it under the Statute of Limitations, but had not been 
in possession six years. One or two of the witnesses testi- 
fied, that they attested a quit claim deed from one Trotter to 
defendant, and that said Trotter stated at the time he exe- 
cused said deed that he had no title; also, that no considera- 
tion for the deed was paid by defendant. 

The evidence having here closed, the jury found a verdict 
for the plaintiffs. 
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The defendant’s counsel moved for a new trial on the 
ground that the verdict was against law and the evidence. 
The Court granted a new trial, and counsel for plaintiffs 


excepted. 


Hoop & BEALL, for plaintiff in error. 


Dovetass & Dovua.ass, contra. 


By the Court.—Lyon, J., delivering the opinion. 


My recollection is, that this case was decided upon quite 
a different state of facts from those that appear in the Re- 
porter’s statement. In fact, I know that we ordered a judg- 
ment of affirmance upon the following understanding, in ad- 
dition to the reported facts, although the record itself is 
correctly reported: That the defendant put in evidence an 
exemplification of a judgment previously had in that Court 
on a statutory form of action at the suit of John R. M. Neel 
against the defendant, in which there was a recovery by the 
defendant of the same lot of land in controversy in this suit, 
and then introduced and put in evidence a deed from the 
plaintiff, Dearmond, to said John R. M. Neel, dated previ- 
ous to the recovery in the suit by Neel against Brooking. 
How these facts appeared to the Court, I have no recollec- 
tion—whether by agreement of counsel or from the mistake 
of the Court alone in looking to the decision in the same case . 
reported in 27th Ga., 52. So understanding the facts, I give 
the opinion of the Court in accordance therewith, promising 
that, if we were mistaken, I cannot say what would have 
been the judgment of the Court in the facts, simply as re- 
ported. I certainly, on those facts alone, should not have 
consented that the verdict should be disturbed. 

My recollection, further, is, that when this testimony of 
the defendant came in, the plaintiff amended his declaration 
by adding a new demise from John R, M. Neel. There was 
also a demise from Dearmond for the use of Neel. 

On these facts, the plaintiff was not entitled to a verdict. 

Not on the demise from Dearmond, because the deed from 
him to Neel conveyed the legal title out of him. Nor on the 
demise from Neel, because the judgment recovered in the for- 
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mer suit barred his right to recover. See Sims vs. Smith, 19 
Ga., 125. Nor on the demise from Dearmond, for the use 
of Neel, because the deed to Neel conveyed the equitable, as 
well as the legal title to Neel. So a new trial was properly 
allowed by the Court below. Of course, if it be true as was 
suggested in the argument, that the verdict in the first case 
was rendered in consequence of Brooking’s adverse holding 
of the premises at the making of the deed by Dearmond to 
Neel, and the ruling of the Court, that that fact would defeat 
the plaintiff’s right of recovery, that, in my opinion, would 
make a very material difference; but that does not appear in 
the record. I think, too, the plaintiff, in that case, would 
have trouble in getting along at law. 
Judgment affirmed. 
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DENMEAD vs. GLASS é ai. 


1. No contract for the sale of goods for the price of ten pounds sterling 
and upwards, is valid under the 17th section of the Statute of Frauds, 
except the buyer shall accept part of the goods so sold and actually 
receive the same or give something in earnest to bind the bargain, or 
in part of payment, or some note in writing be made of said bargain, 
signed by the parties to be charged by such contract, or their agents 
thereto lawfully authorized. 

2. A delivery of goods to the railroad is not a delivery to the purchaser, 
in the purview of the 17th section of the Statute of Frauds; the rail- 
road not being the agent of the buyer to ‘‘receive and accept’’ the 
same. 


Complaint, from Dougherty county. Tried before Judge 
ALLEN, December Term, 1859. 


Edward Denmead brought his action against Glass, Laws 
& Co., on an account for 150 sacks of superfine flour, sold by 
plaintiff to defendant in error at $2 50 per sack. 

It was proved, on the trial, that Edward Jones, as one of 
the firm of Glass, Laws & Co., being in Marietta, at the 
- plaintiff’s place of business, gave a verbal order for the flour 
in March, 1858. Defendants resided in Albany, Ga. The 
flour was shipped by plaintiff at Marietta, on the Western 
& Atlantic Railroad, to defendants. 

The plaintiff having here rested his case, counsel for de- 
fendant moved for a non-suit, on the ground that the contract 
sued on, which was an open account, (for the goods sold) ona 
verbal order, was void under the 17th section of the Statute 
of Frauds, 

The motion was sustained by the Court, a non-suit award- 
ed, and counsel for plaintiff excepted. 


Vason & Davis, for plaintiff in error. 
SLAUGHTER & ELY, contra. 
By the Court.—Lumpxtn, J., delivering the opinion. 


To make a sale of goods, wares and merchandise, for the 
price of ten pounds sterling or upwards, good, under the 
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seventeenth section of the Statute of Frauds, the buyer must 
accept of the part of the goods so sold, and actually receive 
the same, or give something in earnest to bind the bargain, 
or in part payment, or some note or memorandum in writing 
of the said bargain must be made and signed by the parties 
to be charged by such a contract, or the agents thereto law- 
fully authorized. 

There has been no compliance with the statute in this case, 
The railroad, by which the flour was shipped, was not the 
agent of the purchaser, and if the goods were not received 
and accepted by Glass, Laws & Co., no right of action ac- 
crued to the plaintiff. (See Lloyd & Pulliam vs. Wright, 
Griffith & Co., 20 Ga. Rep., 574.) 





BURTON vs. BLACK. 


1, An estate to one generally, without expressing what estate, and then 
adding, that if he shall die without children, then over, is not an estate- 
tail, and the limitation over is valid. 

2. When the direction is, that all the property which shall be found re- 
maining at the death of the first taker, shall go over, the description of 
what goes over is sufficiently certain. 


Complaint for Negroes, in Schley Superior Court. Tried 
before Judge WorRRILL, at April Adjourned Term, 1860. 


This was action of complaint brought by Burton against 
William A. Black for certain negro slaves. 

The only question in this case arises upon the last will and 
testament of Mrs. Elizah Burton, the mother of plaintiff, 
and to whom the negrves sued for formerly belonged. 

The substance of the bequest may be found in the opinion 
of the Court. 

Plaintiff proved that Benjamin Burton, who is mentioned 
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in said will, died some time in January, 1859, and that he 
never had any child or children, 

Plaintiff further proved, that after the death of said Ben- 
jamin Burton, and before suit brought, he demanded said ne- 
groes of defendant, which he refused to deliver, and that they 
were in possession of defendant. 

Plaintiff then introduced and read in evidence a deed of 
marriage settlement between said Eliza Burton and one 
Charles W. Smith, her last husband, by which deed his, 
Smith’s, marital rights were excluded, and did not vest or 
attach in or to any of the property of said Eliza. 

Plaintiff here closed. 

Defendant’s counsel moved for a non-suit, or to dismiss 
plaintiff’s suit, on the ground that the bequest contained in 
the last will and testament of Mrs. Eliza Burton, of said 
property, to Robert Burton, was void, and that an absolute, 
unconditional estate in fee in the same vested in Benjamin 
Burton. 

After argument, the presiding Judge granted the motion, 
holding that plaintiff had no title; that the limitation over 
in by said will to Robert Burton was too remote; that the 
legal effect of the words used created a perpetuity, and that 
Benjamin Burton took an absolute estate in and to said prop- 
erty. 

To which decision counsel for plaintiff excepted, and as- 
signed for error said ruling and order. 


McCay & Hawkins, Smitu & Pov, for plaintiff in error. 
BLANDFORD & CRAWFORD, B. HIL1, contra. 


By the Court.—STEPHENS, J., delivering the opinion. 


1. This case turns solely upon the validity of the limita- 
tion over expressed in the 5th item of the will. Its validity 
is attacked on two grounds, of which the first is, that it cre- 
ates an estate-tail, which, by our Act of 1821, is converted 
into a fee-simple in the first taker, to the destruction of the 
limitation over. The question, whether or not an estate-tail 
is created, is always resolvable into two others, of which one 
is, se me are intended to take the property ? and the 
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other is, do these persons constitute a class having sueces- 
sion from generation to generation, down to the end of the 
blood ? The cases which have caused such difficulty and con- 
flict of decisions, are those where the persons intended to 
take the property are to be ascertained, not by designation in 
the conveyance, but by inference. This inference is gener- 
ally associated with a limitation over, the inference itself be- 
ing, that those are intended to take the property who are 
designated to prevent its going over. The inference is 
sound one, only when carefully applied and put under certain 
restrictions. ‘There should be great care in adhering strictly 
to the desgription of the persons who are to prevent the prop- 
erty from going over; for whatever persons these may be, 
the only just inference is, that those same persons, by the 
same description, are intended to take. If property is given 
to A for life, and if he shall die without issue, then over to 
B, the issue of A are the persons whose existence is to pre- 
vent the property from going over to B; and the just infer- 
ence is, that the “issue,” without further description, are in- 
tended to take it. This, therefore, is equivalent to a gift to 
A for life, remainder to his issue, if any, and if none, then 
over to B; or under the rule in Shelley’s case, a gift to A 
and his issue, which is an express entail, issue being a class 
which has succession from generation to generation, till the 
lineal blood is exhausted. Here, “issue” prevents the prop- 
erty from going over, and “issue,” by the same description, 
no more no less, are inferred to have been intended to take 
it. Butif property is given to A for life, and if he shall die 
“without issue living at his death,” then over to B, the issue 
of A “living at his death,” are the persons who are to pre- 
vent the property from going over, and the just inference is, 
that only such issue are intended to take it as shall be living 
at A’s death. Here, there is no estate-tail, for “issue living 
at the death of A,” cannot embrace persons in future gen- 
erations. These two extreme cases clearly illustrate the 
principle on which the intention to create an estate-tail is 
reached by implication, or, more properly, by inference. To 
apply it to the case before us: The 4th item of the will gives 
the property to Benjamin, and then the 5th declares that 
it shall go over to Robert, if Benjamin shall die “without 
children.” Now, if this were a case (as I shall presently 
show it is not) where it is allowable to draw an inference as 
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to who is intended to take the property, from a designation 
of those who are to prevent it from going over, the utmost 
inference would be, that at the death of Benjamin, his “chil- 
dren” are to take, if any, and if not, then Robert is to take. 
That is to say, it would be an estate to Benjamin for life, 
remainder to his children, if any, but if none, then to Robert. 
Can this possibly be made an estate-tail? Benjamin, and 
after him, his children are the persons, if any such there be, 
who constitute a class having succession from generation to 

eneration, until the blood is exhausted. The term “ chil- 
dren” does not describe any such class. In its proper sense, 
it includes only the next generation to Benjamin, and to 
make it include more, there must be something in the will 
(as there is not) to show that it is used in a broader sense. 
There are many books which say that the term must be also 
extended so as to include others, when there are no children 
proper to whom it can apply; but Mr. Jarman denies the 
principle, and denies that it is sustained by any well adjudi- 
cated case. For my own part, I think Mr. Jarman is right; 
but even if the principle be conceded, it never extends the 
term “children” beyond such representatives of children as 
are in life when the time arrives for children to take; that 
is to say, “children,” in this case, can include only children 
proper, or, in default of these, such representatives of chil- 
dren as were in life at the death of Benjamin. The persons 
who take under the description of children, in the largest 
possible sense of the term, must all be in life at the death of 
Benjamin. The conveyance exhausts itself on a single gen- 
eration, and creates nothing which bears a resemblance to an 
estate-tail. This view would suffice for this point in this 
case, but there is another which is applicable to the point, 
and applicable also to the case of Tennille vs. Ford, decided 
during the present Term. I shall here apply it to both cases, 
because I can do so in one opinion more briefly than in two. 
The principle of ascertaining, by inference, the persons who 
are intended to take the property, is not applicable to either 
of these two cases, because in both, those persons are desig- 
nated. An obvious restriction upon the principle of reason- 
ing by inference is, that resort to it shall be had only in the 
absence of expressed intention. The case of Gov. Troup’s 
will, decided at the last Savannah Term, will clearly illus- 
trate this restriction, and the importance of it in arriving at 

Vou. xxx.—42. : 
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the true intention of testators. That will makes a gift to 
George M. Troup, jr., and his heirs—a fee simple—with the 
exception, that if he shall die “ without lineal descendants, ” 
it shall then go over. It was contended in that case, that as 
the “lineal descendants” were to prevent the property from 
going over, they were intended to take it, and that that in- 
tention made it an estate-tail, lineal descendants constituting 
a class which has succession from generation to generation, 
Such an inference is opposed to the clear words of the will, 
for the will makes full provision for two events, one or the 
other of which was obliged to happen, and its provisions are 
therefore perfectly exhaustive of all contingencies, leaving 
no room for inference. One of these two events is, the first 
taker’s dying without lineal descendants, and the other is, 
his dying with them. These two exhaust the possibilities, 
and there is full provision for each of them. The estate of 
the first taker is to be a fee-simple, excluding lineal descend- 
ants and everybody else, filling the whole field, and leaving 
no room for anybody but the first taker, with his absolute 
and perfect dominion over the property during life, and after 
death, unless he shall die without lineal descendants. If he 
dies without lineal descendants, the property is to go over, 
but if he dies with them, the property is to be in the situation 
just described—is to constitute a fee-simple estate in the first 
taker, to the exclusion of everybody else. The will dispo- 
ses of the whole estate in all possible contingencies, by ex- 
press words, excluding all occasion or place for inference, 
Sometimes an inference may be so strong as to overcome ex- 
press words, as when “or” is construed “and,” under the 
strong inference that a testator would not exclude the issue 
of his donee from all benefit of the gift, when there is no rea- 
son to do so; but there is no such inference in this case or 
in those like it. It is not a true statement of the case to say 
that the lineal descendants are to prevent the estate from 
going over, the more accurate statement is, that their absence 
is to terminate the estate of their ancestor: and in this, there 
is good reason and perfect conformity with the general con- 
duct of mankind. The object of the testator was to provide 
directly for two persons only—his own son, who is the first 
taker, leaving him to provide just as he might please for his 
own issue, if he should have any, and the remainderman over, 
whom he was not willing to trust in the hands of his son. 
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The issue of his son no doubt constituted a strong motive in 
shaping the form of the gift, but he provided for them just 
as five parents out of six provide for the issue of their sons, 
and that is, by giving property to their father, leaving them 
to take their chances as his heirs or legatees. The testator 
did not desire to terminate the estate of his son, neither du- 
ring his life nor at his death, if he should die leaving those 
who would have natural claims on him, because he could 
safely trust his son with his own children; but there was the 
remainderman whom he was not willing to trust in the hands 
of his son, and for whom, therefore, he made provision him- 
self, in the event that the son should not leave those for whom 
he would be under natural obligation to provide. Gov. 
Troup’s will creates a fee-simple in his son, determinable 
upon his dying without lineal descendants; and he having 
died without such descendants, the estate terminated and 
went over under the limitation. So, in this case, the 4th 
item of the will gives the property to Benjamin Burton, the 
son of the testatrix, and as no less estate than a fee-simple is 
expressed, that item creates a fee-simple in Benjamin. This 
rule of construction, which makes every estate a fee-simple, 
unless a smaller one is expressed, is derived from that very 
Act of 1821, which is invoked to defeat this limitation over. 
True, the Act conyerts into unconditional fee-simple estates, 
all estates expressed in such terms as will pass an estate-tail 
in real property by the Statute of Westminster Second. 
True, also, our Courts have held that estates-tail by inference 
or implication are included, as well as those within the letter 
of the Statute of Westminster. True, yet again, the English 
Courts, in cases relating to real estate, would always infer 
that an estate-tail was meant, and not a fee-simple, determin- 
able upon condition, unless the estate to the first taker was 
expressed to him and his heirs. From all this, it might be 
argued that the Act of 1821 preserves the same distinction 
between an estate to one generally, without expressing what 
estate, and an estate to one and his heirs, so far as the dis- 
tinction can affect estates-tail. I cannot think so. The En- 
glish Courts, in arriving at estates-tail by implication or in- 
ference, always proceeded on the principle of being guided 
by the intention of the grantor. They applied the English 
rules of construction for that purpose, and one of these was, 
that an estate in real property to one generally, gave an es- 
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tate for life only. Now our Act of 1821 not only converts 
estates-tail into fee-simples, but it also enacts a new rule of 
construction, introducing it with a recital that the intention 
of the parties to conveyances is often defeated, and great in- 
justice done by the rules of construction then prevailing. 
That new rule is, that an estate to one generally shall be held 
a fee-simple. I cannot doubt that it intended to subject the 
English rules of construction to the modifying operation of 
this new rule, in all cases, as well where the question should 
be estate-tail or not, as in all other matters wherein the de- 
cision depended on the intention of parties. Under the En- 
glish rule, an estate to one and his heirs is a fee-simple. Un- 
der our new rule, an estate to one generally, is a fee-simple. 
Under the English rule, their fee-simple is not cut down to a 
fee-tail, by attaching to it a condition that it shall go over if 
the first taker dies without issue; it remains a fee-simple, but 
is determinable on the event named. Now, shall ow fee-sim- 
ple be cut down by attaching to it the very same condition? 
To hold so, is to reverse the intention of our Act, for it was 
intended to enlarge estates; but this construction of it makes 
it restrict them. I must think that whenever a fee-simple is 
first conveyed, whether conveyed in such terms as the English 
rules requires for the purpose, or in such as our Statute has 
made sufficient for the purpose, it will not be cut down into 
any smaller estate, by attaching to it a condition which would 
not have that effect under the English rule. Our law makes 
a fee-simple more easy of creation, and it cannot consistently 
make it also more easily degraded from its rank. If the be- 
quest to Benjamin in this 4th item were expressed to him and 
his heirs, it would not create a fee-simple more effectually 
under our law than it now does by being expressed to him, 
and I think the only effect of the 5th item is to attach a con- 
dition to that fee-simple by declaring that it shall terminate 
and go over, if the first taker dies “ without children.” The 
children are not intended to take in any event, except to take 
their chances as heirs or legatees of their father. The estate 
is to be just what the fourth item leaves it, a fee-simple in 
the first taker, unless he dies without children. This view is 
equally applicable to the case of Tennille vs. Ford. In both 
cases the estate is a fee-simple, determinable upon condtion, 
and in this case the event having happened on which it was 
to determine, it must go over under the limitation. 
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2. The other ground of attack on the validity of this lim- 
itation is, that the description of the things which are to go 
over, is too vague and uncertain to be carried out. The di- 
rection is, that all of the “ property which shall be found re- 
maining at the death of Benjamin,” shall go over to Robert. 
It was said that this meant only such property as should be 
found remaining in Benjamin’s possession after the exercise 
of his rights over it, including a power of disposition. If 
such were the meaning of the words, it would certainly be 
void, as amounting to nothing at all; but we do not think 
this is the meaning. There is no power of disposition con- 
ferred on Benjamin, and the property which is to go over, is 
not restricted to that which may be found remaining in his 
possession, but it includes all which shall be found remaining 
anywhere. We think these terms are the fair equivalent of 
remainder, which, in common language, would include all of 
the estate that had not been given to Benjamin, though the 
term would not be technically applicable to a fee taking ef- 
fect after the determination of a prior fee. We think this 
limitation is good, and that the plaintiff below was entitled 
to recover. 

Judgment reversed. 
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SPENCE vs. HOLMAN. 


1. In an action for recovery of negroes under the Act of December 27th, 
1847, the jury returned a verdict for the specific property sued for: 
Held, That the verdict in that form of action was a proper finding. 

2. It is not error in the Court to grant a rule ni si for a new trial. 


Motion to recover Negroes, in Randolph Superior Court, 
Tried before Judge LAMAR, at the May Term, 1860. 


B. 8S. Worritt and E. H. BEALL, for plaintiff in error. 
Dove.ass & Doue.ass, contra. 
By the Court.—Lyon, J., delivering the opinion. 


Richard H., Spence commenced suit under the statutory 
form of action prescribed by the Act of December 27th, 1847, 
against David Holman for the recovery of five negroes, re- 
turnable to the Superior Court of Randolph county. On the 
trial, the cause was submitted to the jury, with the agree- 
ment of the parties, that when the jury had agreed on the 
verdict, they might either retain it until the next morning, 
or deliver it to the Clerk of the Court. The jury agreed 
upon, and signed, by their foreman, the following verdict : 


“ We, the jury, find for plaintiff return of the negroes and 
five hundred dollars for the hire of said negroes. 
(Signed) “A. A, GAMBLE, Foreman,” 


delivered the same to the Clerk of the Court, and dispersed. 
The Court, on motion, set aside the verdict, and declared a 
mistrial, on the ground that the form of the verdict was ille- 
gal; that is, that the recovery was for the negroes specifically, 
instead of the value thereof. 

To which judgment plaintiff excepted. 

We think the verdict under the statute was a proper find- 
ing, and ought to have been so taken and held by the Court. 
The language of the statute authorizing this form of action 
is in these words: “The form of action for the recovery of 
personal property may be as follows, to-wit: That form of 
action the plaintiff has thought proper to follow, and under it, 
he is entitled to recover the property specifically sued for. 
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It was for that the remedy was given, if we are to judge of 
the intention of the Legislature from the words used, and we 
must do so when they are plain and unambiguous; and these 
in this statute are so. ‘This form of action was not intended 
to take the place of the action of trover or other forms of ac- 
tion, but the plaintiff was left at liberty to follow it or any 
other form known to the law. It must, therefore, be gov- 
erned by rules peculiar to itself, and the leading one is, that 
the recovery is to follow and be controlled by the statute; 
and the recovery in this case was of the property sued for, 
and therefore good. 

We are aware that the profession has not given this con- 
struction to the Act, but these are its words, and by them 
the Court must be governed. 

2. Counsel for the defendant, out of the abundance of cau- 
tion, or apprehending that the verdict, as rendered, might 
be deemed a compliance with the statute, moved the Court 
for a rule ni si, calling on the plaintiff to show cause why a 
new trial should not be granted in said cause, * This the 
Court allowed, and defendant excepted. There was no error 
in the granting of the rule ni si, at least the plaintiff’s rights 
were not affected by it, and the question involved in it will 
al] more properly be considered on the hearing to make the 
rule absolute. 

The two questions made were brought up by different bills 
of exceptions, but tried together. In the one, excepting to 
the judgment setting aside the verdict, the judgment is re- 
versed, and in the other the judgment must stand affirmed, 
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WRIGHT vs. WATSON. 


1. Executions issued from judgments obtained under the provisions of 
the Act of 5th March, 1856, entitled ‘‘an Act to enable persons who 
have claims against trust estates, to recover said claims in a Court of 
law,”’ must specify the property on which the same is to be levied, or 
the same will be illegal and void. 


Illegality, from Lee county. Decided by Judge PERKins, 
March Term, 1860. 


A fiert facias, endorsed “alias fi. fa.” in favor of the 
plaintiff in error, against the defendant, “ to be levied of the 
trust property of said Mary A. Johnson, in the hands of said 
Jesse H. Watson, trustee,” had been levied by the sheriff on 
a slave as a part of such trust property. 

The defendant made affidavit that said fi. fa. was proceed- 
ing illegaJly, upon the following grounds: 

That said alas fi. fa. is not a copy of the original, said to 
be lost, and that the “alias” was issued without notice to 
defendant. 

2d. That said fi. fa. is an alias fi. fa., and could only be 
issued upon a judgment of revival, which was not the case of 
the original judgment. The same was a common law judg- 
ment, recovered upon a promissory note given by defendant 
as trustee. 

3d. That the fi. fa. does not specify the property to be 
levied on in compliance with the Act of the Legislature of 
the 5th March, 1856. 

4th. That the slave levied on is not the undivided proper- 
ty of said Mary A., but is the property of Mary A., and her 
children, and is not subject to be seized as aforesaid, not be- 
ing specified in said fi. fa. 

5th. That there is no judgment in existence on which said 
ji. fa. has issued, the same having been lost or destroyed, and 
that no copy has been established ; that the original judg- 
ment was against defendant, simply as trustee, without being 
against the trust property, or specifying any trust property. 

On the hearing, the Court sustained the illegality, and 
counsel for plaintiff excepted. 


Hawkins, for plaintiff in error. 
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Vason & Davis, contra. 
By the Court.—Lyon, J., delivering the opinion. 


This was a common law execution against the property 
of a married woman, in the hands of her trustee, issued from 
a judgment rendered upon a suit, or proceeding, authorized 
by the Act of 5th March, 1856, entitled, “an Act to enable 
persons who have claims against trust estates, to recover 
said claims in a Court of law, and to prescribe the manner 
in which the same may be done.” The execution having 
been levied, the trustee filed an affidavit of illegality to the 
same, on various grounds, among others, this: “That the 
fi. fa. does not specify the property to be levied on, in com- 
pliance with the Act of the Legislature.” The Court below, 
on hearing the same, sustained the affidavit of illegality, and 

uashed the writ. 

The fifth section of the Act, on which this proceeding was 
based, expressly enacts, that “all executions issued upon 
judgments rendered under the provisions of this Act, shall 
specify, in the body of the execution, the property on which 
the execution is to be levied, and it shall be levied on no 
other.” This execution does not specify the property on 
which it is to be levied. It, therefore, could not legally be 
levied on any property, was illegal and void, and the Court 
properly so held. 

Judgment affirmed. 
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CARTER vs. DAVIS. 


1, When a person bargains land in this State, giving a bond for title, and 
dies in another State as a citizen thereof, his administrator appointed 
in that State can maintain suit for the purchase money in this State, 
and can make a valid deed to the vendee. 


In Equity, from Marion county. Decision by Judge 
WorriL., at Chambers, 30th day of November, 1859. 


This bill was filed by defendant in error to enjoin the col- 
lection by suit at law of certain promissory notes given by 
the defendant to Matthew M. Carter, the husband of plain- 
tiff in error, in his lifetime, (since deceased,) for certain tracts 
and parcels of land in the bill described. 

The complainant alleged, that at the time of the purchase 
and the giving said notes, the vendor executed to him a bond 
for titles only, and subsequently moved to the State of Flor- 
ida, and there died, without executing to him a deed for the 
land ; that he left a widow and several minor children as his 
heirs, and that the former was proceeding to collect said notes 
without being able to execute to him legal conveyances for 
the land, her husband having died out of the State, leaving 
no legal representation or heirs at law residing in it. 

This bill was returnable to the March Term, 1860, and 
there was appended to it an affidavit by complainant, that 
he would have presented it to the Chancellor in time to have 
made it returnable to the previous term, but for the fact that 
his brother, Zachariah Davis, had been very sick, and owing 
to the attention of G. O. Davis on him, said G. O. having 
been employed as counsel for complainant, and only counsel, 
it could not be sooner prepared. 

The injunction restraining the common law suit having 
been granted, according to the prayer of the bill, the defend- 
ant filed her answer, admitting all the facts charged, except 
that she denied her want of authority to execute legal titles 
to complainant for said land. She exhibits her letters of ad- 
ministration on the estate of her deceased husband obtained 
in the State of Florida, and asserts that under the laws of 
that State, (reciting sections 1 and 2 Thompson’s Digest,) 
she, as administratrix, is duly empowered to make the titles 
in question. She further answers that she did execute, as 
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administratrix, a deed for said land to complainant, to be 
filed in the Clerk’s office of the Superior Court of Marion 
county, to be delivered to complainant on his paying said 
notes. A copy of the deed is attached to the answer, with 
the certificate of the Clerk, showing the said deed to have 
been filed in his office and duly recorded. 

To this answer is appended the affidavit of Wm. D. Elam, 
stating that complainant in the bill has been in possession of 
said land ever since the 1st February, 1857. 

On the coming in of the answer, the defendant moved to 
dismiss the injunction, on the following grounds: 

Ist. That said injunction was improvidently granted by 
the Court, in this: that the complainant did not show a good 
cause why it was not filed in time to have had the defendant 
served. 

2d. That the children being minors, are improper parties, 
and cannot be made parties in this bill. 

3d. That the complainant has a full and complete remedy 
at law for all he claims, and that he is in possession of the 
land for which he claims the notes were given and has not 
complied with the bond. 

4th. There is no equity in the bill; if so, the answer swears 
it off. 

5th. And that said injunction was granted improvidently, 
in this: that there was no certificate of the Clerk that there 
was a bond with good and ample security for the eventual 
condemnation money, together with all future costs, as re+ 
quired by law and the rules of Court before the same was 
sanctioned by the Court, there being a judgment at Com- 
mon law. 

The Chancellor refused the motion on all the grounds 
taken, and counsel for defendant excepted. 


Exiam & OLIver, for plaintiff in error. 


BLANDFORD & CRAWFORD, contra. 


By the Court.—StEPuHENS, J., delivering the opinion. 


The substance of this bill is, that there is no person who 
can make a title to the land, and that it would be inequita- 
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ble to enforce the collection of the notes without giving Da- 
vis the title, which was the consideration of the notes. The 
reply which Mrs. Carter makes in her answer is, that there 
is a person who can make the title, and that she is that per- 
son; or rather, her reply is, that she has already made it, 
We have no hesitation in saying that the reply is a good one, 
and that the injunction ought to have been dissolved. She 
not only states that she is a person authorized to make the 
title, but she shows her authority—letters of administration 
on the estate of the obligor, granted in the State of Florida, 
Our Act of 1850, (Cobb’s Dig., 518), authorizes the admin- 
istrator of a deceased vendor of land, with bond for title, to 
make a deed to the vendee, whenever judgment for the pur- 
chase-money shall be obtained. Now, whenever this admin- 
istratrix obtains judgment on these notes, the deed which she 
has already made will become a perfect title under this stat- 
ute. It makes no difference that she is a foreign administra- 
trix, for another Act of the same year, (Cobb’s Dig., 341), 
gives her, as the foreign administratrix of a citizen of Florida, 
who died there, the right to sue on any cause of action which 
he had in this State at the time of his death, and to use all 
the common law and statutory remedies which are of force 
in this State, and applicable to the case. 
Judgment reversed. 





BUCKNER vs. CHAMBLISS. 


1. Proof of prior possession of land for more than seven years is suffi- 
cient to authorize a recovery by a plaintiff in ejectment against a mere 
wrong-doer. 

2. The attornment of the plaintiff’s tenant to defendant without the 
knowledge of plaintiff, and such tenants, continued possession under 
defendant, is not such adverse possession as will create a statutory bar 
to plaintiff’s right of action. 

8. When land is levied on by the sheriff under executions that are sub- 
sisting liens and unpaid liens against the land, and is fairly and legally 
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sold and bid off by three persons jointly, such sale is not affected by 
the previous fraudulent conduct of one of them in obtaining a note 
against a debtor, suing out attachment and levying the same on the 
land, especially when the land is not sold under such attachment, nor 
by the procurement or contrivance of the one of the purchasers who 
sued out the fraudulent attachment. 

4, When three persons buy land on joint account at sheriff’s sale, their 
agreement to do so, and not to bid against each other, does not vitiate 
the sale. : 

5. When land is fairly sold by the sheriff, under subsisting executions, 
and the purchasers at the sale pay up all of the liens, or all that the sheriff 
requires, and gives their note to the sheriff: for the balance, and the 
sheriff executes a deed to the premises, the non-payment of the balance 
of the bid will not vacate the title. The sheriff takes the note at his 


peril. 


Fr e8 Bw os F @& 


> a. a. 


Complaint for land, in Sumter county. Tried before 
Judge ALLEN, at the April Adjourned Term, 1859, 


This suit was brought on the 17th day of February, 1857, 
by the administrator of Jesse Harris against Reason Buck- 
ner, the plaintiff in error, to recover lot of land No. 210, in 
the 26th district of originally Lee, now Sumter county. 

The plaintiff in the Court below introduced, on the trial, 
A. M. D. King, who testified that Jesse Harris was in pos- 
session, and claimed to be the owner of the premises in dis- 
pute in the years 1847-48, and for several years before, and 
up to the time he went to Louisiana, in 1848; he returned 
for a short time in 1851 or 752, and again in 1854 or ’55; 
at the time he left, he left James Baker, as his agent, in pos- 
session of the lot ; defendant was in possession of the lot at 
the commencement of the suit, and had been since 1851 or 
’62; Harris’ possession extended back as far as the year 
1840, 

The plaintiff having here rested the case, counsel for de- 
fendant moved for a non-suit, which the Court refused, and 
the defendant excepted. 

Counsel for defendant then offered in evidence a deed from 
the Sheriff of Sumter county, for the premises in dispute, to 
James Salter, William Morris and Wright Brady, dated the 
22d day of December, 1849, and which recites that the pre- 
mises specified had been levied on, and were sold at sheriff's 
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sale on the 7th day of August, 1849, by virtue of three f, 
fas. two issued out of the Superior Court of Sumter county, 
one in favor of Thomas Applewhite, against Jesse Harris, 
and the other in favor of the officers of Court, against Jesse 
Harris ; and the third issued out of the Inferior Court of 
Sumter county, in favor of officers of Court against said 
Harris. 

These fi. fas. were then also put in evidence. The one in 
favor of Thomas-Applewhite is for the principal sum of $280, 
besides interests and costs, and shows the levy was made on 
the 29th day of June, 1849; also, that the lot was sold at 
the time recited in the deed, for the sum of $300 00, $46 62 
of which were applied to the costs of levy and sale, and the 
two cost fi. fas., leaving a balance “ held up” in the officers’ 
hands of $253 37. The other two fi. fas. were for $15 00 
and $13 12 respectively, and had endorsed on them the same 
entries as the first, as to the levy and sale. 

The defendant also put in evidence a deed from James 
Salter, William Morris and Wright Brady for the said lot to 
Reason Buckner, said defendant, dated the 24th day of De- 
cember, 1855. 

Counsel for defendant then offered to prove that after the 
sheriff’s sale in 1849, James Baker, without being ejected 
from the premises by the sheriff, attorned to and rented the 
premises from B. Easterling, who purchased the same from 
Morris, Salter and Brady, and held the same as his tenant 
for the balance of the year 1849 and 750, until Buckner took 
possession in 1851. 

This was objected to. The objection was sustained by the 
Court, and defendant excepted. 

Plaintiff then proved by Green M. Wheeler, the former 
deputy sheriff, that he levied the fi. fa. upon the lots, as 
shown by the levies, as deputy sheriff; that he levied the 
Applewhite fi. fa. by the directions of General Warren, one of 
the attorneys for the plaintiff therein ; and at the same time 
levied the two fi. fas. in favor of the officers of Court, which 
he found in the sheriff’s office. The sale was fair, so far as 
witness knew. After the sale, Salter, one of the purchasers, 
came to him and told him he believed the Applewhite ji. fa. 
was paid off, and that he had an attachment on the land that 
in such event would come in and take the surplus of the 
money, and- proposed to give the purchasers’ notes for all 
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over the expenses of sale and costs due on the three fi. fas. 
which witness took, no money being paid except the costs 
and expenses of thesale as above, which was $46 and some 
cents. Judge King, attorney for plaintiff in Salter’s attach- 
ment, instructed witness to hold the sheriff’s deed until he 
should be paid thirty dollars and the jury fee, his fees and 
costs in the attachment; and the deed was not given up and 
the credit made upon the attachment judgment until some 
two or three years ago, and since the commencement. of this 
suit, when the same was done by T. C. Sullivan, as his at- 
torney, and by his directions. 

Plaintiff also put in evidence the record of the said attach- 
ment case, which shows that on the 2d day of Februrary, 
1849, James Salter made the affidavit on which the attach- 
ment issued, stating therein that Jesse Harris was indebted 
to him in the sum of $125 75, with interest thereon from 
the 25th day of June, 1844. 

The note copied in the attachment declaration is payable 
at one day after date to R. W. Oats, or bearer, for $175 75, 
made by Jesse Harris, and dated the 24th day of February, 
1844. This attachment was levied on the said lot on the 
12th day of February, 1849. 

Defendants admitted, for the purpose of a trial, that the 
Applewhite fi. fa., had been paid by Jesse Harris, as to the 
principal and interest, and that at the time of the sale noth- 
ing was due thereon except the Court costs. 

Plaintiff then introduced the evidence of Susan Hamill, 
who testified, by commission, that she was present when Mr. 
Salter applied for the note; Mrs. Oats refused to give Mr. 
Salter the note, because she had received satisfaction for it; 
and after that, he requested Mrs, Oats to let him look over 
her papers for a certain paper; after getting the note, Mrs. 
Oats said to him that if the note should ever come against 
her it would run the old man Oats crazy; Salter told her 
that the note should never injure her; Salter said he knew 
(a) lot of land he could sell with the note—naming the Green 
Pond lot, which James Baker was then living on—“ which 
he had no more right to than he, Salter, or any other person, 
which Salter said he could sell with that note and make some- 
thing ;” it was not by her consent he got the note; did not 
recollect as to anything being said about what the note was 
given for, or the amount of the note at that time; witness 
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cannot read or write; the conversation took place either ip 
the latter part of 1848 or the first of 1849; according to her 
recollection, the note was made payable to Mr. Oats by Jesse 
Harris ; he told witness the note never should hurt her; all 
she knows about the note is what she heard Mr. Salter and 
Mrs. Oats say ; does not know the amount of the note, 

Patrick Brady, introduced by plaintiff, testified, that he 
was present on one occasion when James Salter applied to 
old Mrs. Oats—old man Oats being a very old and infirm 
man, near one hundred years old, lying on the bed—for 
Jesse Harris’ note; the old lady did not wish to let him have 
it, because there was some difficulty about the note on ae- 
count of payment, failure of consideration, or something of 
the kind, does not remember what; Salter said Harris had 
run away and would not come back, and the money could be 
made out of the Green Pond lot; told Mrs. Oats the note 
should never come against her or the old man; that they 
should not be hurt; this was before Salter got the note; Sal- 
ter did not get it then, but witness afterwards had a conver- 
sation with Salter, and he told him he had got the note, and 
intended to make the money out of the Green Pond lot by 
attachment; don’t think he ever told Wright Brady or Wil- 
liam Morris what Salter said, or how he got the note; he 
told witness he did not pay anything for the note. 

William Coker, in behalf of defendant, testified, that de- 
fendant, Buckner, went into the actual possession of the pre- 
mises in dispute the last of 1851 or first of 1852, and that 
there was in cultivation on the premises from 90 to 100 acres, 
worth $1 50 per acre for rent; that he never knew the 
premises before defendant’s occupation of them. 

William Easterling also testified, for defendant, that he 
bought the premises of Wright Brady, James Salter and 
William Morris in 1849, took their bond for titles, and gave 
his note to them for the purchase-money, which he took up; 
in 1849 he rented the land to James Baker for the balance 
of the year, and afterwards sold it to him and transferred the 
bond to him, who sold to Buckner and also transferred said 
bond ; and Morris, Brady and Salter made Buckner a deed 
in pursuance of said bond thus transferred; the defendant 
had put up a small house worth from $35 00 to $50 00. 

The testimony here closed, and at plaintiff’s request, in 
writing, the Court charged the jury as follows: 
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1st. If the jury believe, from the evidence, that Salter was 
guilty of a fraud, and that Brady and Morris knew of it, 
they stood in no better position than Salter. 

2d. If the jury believe, from the testimony, that Morris, 
Brady and Salter combined not to bid against each other, 
then the sale was void. 

3d. To make a sheriff’s sale good, the purchase money 
must: be paid; and if the jury believe that Morris, Brady 
and Salter never paid up the bid, then they acquired no 
title. 

4th. If the jury believe that at the time Buckner bought, 
Harris was in possession by his tenant, Baker, then Buckner 
is bound, and charged with notice whatever right or title 
Harris had. 

5th, A purchaser at sheriff’s sale, void on the ground of 
public policy, cannot be purged by being for the benefit of 
defendant, unless with his consent. 

To which charges defendant, by his counsel, excepted. 


B. Hitt; Lanier & ANDERSON, for plaintiff in error. 
McCay & Hawkins, contra. 
By the Court.—Lyon, J., delivering the opinion. 


1. The plaintiff, in the Court below, relied, for recovery of 
the premises in dispute, upon proof of prior possession. The 
preof showed that he had been in possession of the lot sued 
for from 1840 to the time he moved to the State of Louisi- 
ana, and that he then left one James Baker in possession, as 
his tenant. On this proof, the defendant was not entitled to 
anon-suit. Prior possession will prevail in ejectment over a 
subsequent one acquired by mere entry, without any lawful 
right. Johnson vs. Lancaster, 5 Ga., 39. 

2. The attornment of Baker, the plaintiff ’s tenant, to the 
purchaser at sheriff’s sale, and his subsequent possession of 
the premises under the purchaser, could not be such adverse 
holding against the plaintiff as would create a aatutony bar 
to his right of action, and the Court properly rejected the 
evidence. 

3. The conduct of Salter, in getting possession of the note 
on Harris from Oats, suing out an attachment upon it, and 
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causing the land to be levied on, was most wrongful and 
fraudulent; but that conduct of his did not lead to the sale 
of the lot; that is, the land was not sold under that attach- 
ment, but under executions that were open, unpaid, and sub- 
sisting liens against the land, over which Salter had no con- 
trol. The land was levied on by the sheriff of the county, 
having been pointed out by the plaintiff’s attorney in one of 
the executions, for that purpose. To all this Salter was no 
party in the levying upon, pointing out, or sale of the lot, 
nor did he have any interest in the executions selling the 
lands. The attachment he had sued out was not then in 
judgment, but the land was sold fairly and in good faith by 
the sheriff for the purpose only of producing satisfaction of 
the liens levied. The sale was a good one, and Salter’s fraud- 
ulent conduct in procuring the note, suing out the attach- 
ment, etc., could not, and did not, affect that sale, and he was 
as competent to buy the land at such sale as any one. The 
charge of the Court, in this respect—that if Salter was guilty 
of a fraud and Morris and Brady knew of it, they stood in 
no better position than Salter—was erroneous; for if the 
Court referred to Salter’s fraud in respect to his attach- 
ment, it had no relevancy, and did not affect the sale or his 
purchase, as we have said, if the Court referred to any fraud 
of Salter’s in the purchase, there is no evidence of any to 
warrant the charge. 

4, The proof was, that Morris, Brady and Salter bought 
the land jointly at the sheriff’s sale; in fact, the sheriff’s 
deed is made to them. The Court charged the jury, “that 
if they combined not to bid against each other, the sale was 
void.” This was error. It was equivalent to saying that 
persons could not buy property at sheriff’s sale on joint ac- 
count, for every agreement to buy on joint account implies an 
agreement that they will not bid against each other. There 
is no such rule of law as that. If they had used any means 
unfairly or fraudulently to prevent other persons from bid- 
ding for the property, that would have defeated the sale as to 
them; and that is what we suppose the Court intended to 
charge; but stated broadly as the charge is in the record, it 
makes a very material difference. 

5. After the sale was over and the land bid off by Morris, 
Brady and Salter, Salter remarked to the sheriff that he 
thought the-Applewhite i. fa. one of the three under which 
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the land was sold, was paid off, and if it should so turn out, 
he thought he would get the balance of the money on his at- 
tachment, and proposed to the sheriff to give the sheriff the 
purchaser’s note for the balance of the bid, after paying off 
the expense of the sale and the costs due on the three fi. fas. 
To this the sheriff consented, and the purchasers paid up the 
expenses and costs due on the three fi. fas., amounting to 
something like $41 00, and gave the sheriff their notes for the 
balance of the sale. Afterwards, and after he had made the 
deed to the purchaser, but before he had delivered it to the 
purchaser, King, the attorney of Salter in the attachment, 
gave the sheriff notice not to turn over the deed until his fees 
in the attachment—amounting to some thirty dollars—was 
paid; and the sheriff held the deed accordingly, and it was 
not given up until two or three years previous to the trial. 
On this proof, the Court charged the jury, that ‘to make a 
sheriff’s sale good, the purchase-money must be paid, and if 
the jury believe that Morris, Brady and Salter never paid 
up the bid, then they acquired no title.” Under the facts of 
this case the instruction was erroneous. The land was le- 
gally sold, as we have shown, and when the sheriff executed 
the deed the title passed away from the defendant in execu- 
tion and the plaintiff in this suit ; and if the sheriff chose to 
make the title without getting the money, that is a question 
between him and the purchaser, there being no fraud in the 
sale itself. The defendant in execution and the plaintiff here 
is not affected by the non-payment of the money. It makes 
no difference with him, for the sheriff is responsible to him 
for the proper application of the money, and when he is called 
upon to account, it will be no reply for him to say that he 
did not get it. He is bound to have it. This is obliged to 
be so; for in this case, when the purchasers acted in good 
faith and paid up a part of the bill, how could the sale be 
good as to part, and bad as to part? The purchasers paid 
up all that the sheriff required, and had he required the 
whole, the presumption is, that they would have paid the 
whole. 
Judgment reversed. 
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AVERITT, adm’r, vs. POPE, adm’r, 


1. The Act of 1850, authorizing foreign administrators to sue in this 
State, applies as well to actions ea delicto as to actions ex contractu. 


Complaint, from Lee county. Tried before Judge ALLEN, 
March Term, 1859. 


This was an action of complaint brought for the recovery 
of a slave by Matthew Averitt against Robert Freeman. 

Pending the suit both parties died, and afterwards, Sarah 
Averitt, as administratrix of Matthew Averitt, deceased, and 
John H. Pope, as administrator of Robert Freeman, deceased, 
were made parties plaintiff and defendant. 

On the trial, the plaintiff offered in evidence an exemplifi- 
cation from the Probate Court of the county of Russell, and 
State of Alabama, showing that on the 27th day of July, 
1857, Sarah Averitt was duly appointed administratrix of the 
estate of Matthew Averitt, deceased; which exemplification 
was in due form. 

Defendant’s counsel objected to the same going in evidence, 
on the ground, that under the Act of 1850, a foreign admin- 
istrator was not authorized to bring or maintain such an ac- 
tion as this, it being an action ex delicto. 

Which objection was sustained by the Court; and after- 
wards, when the plaintiff closed her testimony and rested her 
case, the Court, on motion of counsel for defendant, granted 
an order non-suiting said case on the above ground. 

To which counsel for plaintiff excepted. 


Vason & Davis, for plaintiff in error. 

HAWKINS, contra. : 

By the Court.—STEPHENS, J., delivering the opinion. 

The Act of 1850, authorizing foreign administrators to sue 
in this State, (see Cobb’s Dig., 341), warrants no such dis- 


tinction as that taken as the ground of the non-suit, between 
actions ex contractu and actions ex delicto. The Act speci- 
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fies certain causes of action for which the foreign administra- 
tor may sue, and then adds, “and any other cause of action 
against citizens of this State.” The non-suit is plainly 
against the Statute. 

Judgment reversed. 





McDUFFIE, administrator, vr. STEWART & FOUN- 
TAIN, for another. 


Where the issue was one of fact only, and there is ample testimony to 
justify the verdict, a new trial should not be granted. 


Scire Facias to Revive Judgment, in Marion Superior 
Court. Tried before Judge WorriLt, March Term, 1860. 


This was a scire facias to revive judgment by Stewart & 
Fountain, for the use of Charles D. Stewart, against George 
McDuffie, administrator de bonis non of Benjamin Story, de- 
ceased. 

The defendant showed for cause why said judgment should 
not be revived— . 

1st. Because the same had been fully paid off and satisfied 
by the said Benjamin, in his lifetime, to the sheriff of Ma- 
rion eounty, or the plaintiff, to-wit: in September, 1845. 

2d. Because, if not paid off, execution on said judgment 
had been sued out and is now outstanding and in force by 
reason of the entries and returns thereon. 

3d. Because more than seven years have elapsed since the 
rendition of said judgment, and if no execution has hereto- 
fore been sued out thereon, the same is, by Act of 1856, to 
be presumed and held fully paid off and satisfied. 

4th. Because scire facias was heretofore sued out, in 1851, 
against the then administrator of Benjamin Story, deceased, 
and the same was dismissed and plaintiffs non-suited, and 
having failed to recover the same within six months there- 
after, the plaintiffs are thereby perpetually barred by the 
statute. 
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At the trial, plaintiffs offered and read in evidence copies. 
of the original writ and process, and service thereof by the 
sheriff, and copies of the confession of judgment made by de- — 
fendant’s (there being two defendants in the original suit, 
Benjamin Story and Enoch Story,) confession made at Nov- 
ember Term, 1843, of the Inferior Court of Marion county, 
for $240 64, with interest and cost of suit; which copies 
were established by order of the Court at May Term, 1851, 
in lieu of the original, which had been destroyed by the burn- 
ing of the Court-house. 

Plaintiffs then proved by the Clerk of the Inferior Court, 
that he was acting Clerk, and had been for several years; 
that he had often examined the papers of file in his office, 
und had never seen any fi. fa. in said case; that if any such 
paper had been in the office, he probably would have seen it. 

Plaintiffs here closed. 

Defendants then proved that Benjamin Story had consider- 
able property about him in his lifetime ; that he owned about 
300 acres of land, and had several negroes, and that judg- 
ments to the amount of four or five hundred dollars might 
have been made out of him. 

Cross-examined: Benjamin Story, in his life-time, made 
over to his son, F. P. W. Story, several negroes; that his 
son was a single man, and off at the time attending lectures ; 
that the negroes thus made over to him remained at his 
father’s, and were not taken away ; Benjamin Story died in 
1847, leaving two or three thousand dollars worth of prop- 
erty, which was distributed among his heirs-at-law. Defend- 
ants further proved, that there was a receipt among the pa- 
pers of Benjamin Story, purporting to have been given by 
the former Clerk of the Inferior Court of said county to said 
Benjamin for the costs in said case. 

The jury found for the defendants ; whereupon, counsel 
for plaintiff moved for a new trial on the following grounds : 

Ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to the evidence. 

3d. Because the verdict was contrary to the charge of the 
Court. 

After argument, the presiding Judge granted the motion 
and ordered the new trial ; whereupon, counsel for defendants 
excepted. 
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BLANDFORD & CRAWFORD, for plaintiff in error. 
MILLER; JOHNSON & SLOAN, contra. 
By the Court.—LumPpK1n, J., delivering the opinion. 


It is not complained that this case was not fairly submitted 
to the jury. And in the exercise of their undoubted right, 
they found the judgment satisfied, which is sought to be re- 
newed. To justify granting a new trial, that verdict should 
have been strongly and decidedly against the weight of the 
evidence. So far from this being so, we must say, that, in 
our opinion, the preponderance of proof is in favor of the 
finding. 

The plaintiff may not have been paid; but to have stood 
by for so many years, both before and after the death of the 
defendant, witnessed the division of his property amongst his 
family, and made no attempt to collect this debt until the 
judgment was dead, until eleven years after the defendant’s 
death, requires some explanation; and then, too, there are 
several payments by the sheriff to the plaintiff—the receipt 
of the cost by the Clerk, etc. Surely the jury had a right to 
presume that the debt was discharged. 
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DAWSON ¢ al., vw. THE MERCHANTS’ & PLAN- 
TERS’ BANK. 


1. It is not error in the Court to refuse an injunction of executions on 
such facts alleged in the bill as would not constitute a defense to the 
original suit on which the judgments were had, from which the execu- 
tions issued. 

2. When the sheriff alleges as an excuse for not making the money on 
executions placed in his hands for collection, that the defendants noti- 
fied him of their intention to file a bill to enjoin the executions, and he 
thought the bill would be sanctioned: such showing is not a good ex- 
cuse. The sheriff is in contempt, and the rule is properly made abso- 
lute against him. 


Rule against Sheriff, from Sumter county. Decided by 
Judge ALLEN, at April Term, 1860. 


Samuel Dawson, Sheriff of Sumter county, was called on 
by rule ni si to show cause why he should not pay to the de- 
fendant in error the principal and interest due on a fi. fa, 
in favor of The Merchants’ & Planters’ Bank against John 
V. Price, principal in said fi. fa., and Thomas C. Sullivan, 
security on stay, which had been in his hands for collection, 

John E. Sullivan, John V. Price and Thomas C. Sullivan 
came forward, on the hearing, and asked leave of the Court 
to be made parties defendants to said rule, and insisted that 
said rule ought not to be made absolute for the reasons set 
forth in a bill in equity then in Court, and which bill was, in 
substance, as follows: 

John C. Sullivan, Thomas C. Sullivan and John VY. Price, 
complainants, alleged that on the 5th day of February, 1858, 
said John E. made his promissory note for $1,698 06, pay- 
able to the order of said Price sixty days after date, at The 
Merchants’ & Planters’ Bank of Savannah, which was en- 
dorsed by said Price for the accommodation of the maker. 
On maturity, said note was sued to judgment in the name of 
said bank. There was a stay of the fi. fa., on which said 
Thomas C. Sullivan became the security. The maker and 
endorser had been sued to judgment in separate actions, and 
at the April Term, 1860, a rule absolute was had against the 
said Dawson, sheriff, for failure to make the money due on 
the fi. fa. founded on the judgment against said John C. Sul- 
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livan. The complaint alleged, that since said judgments 
and rule absolute were obtained, they have been informed 
that said bank had no title to or interest in said note; but 
that it really belonged to Patten, Hutton & Co., of Savan- 
nah, who, they charged, had fraudulently caused the suit to 
be brought in the name of said bank, to prevent the maker 
and endorser thereof from setting up certain legal and equit- 
able defenses thereto, and that said complainants never as- 
certained or had any knowledge of this fact until the 13th 
day of April, 1860. They alleged, further, that said Patten, 
Hutton & Co. were engaged in 1856 and ’57, as warehouse 
and commission merchants and cotton factors, in Savannah, 
Georgia, and that in order to get the patronage of said 
John C., who was about to engage in the business of buying 
and selling cotton at Americus, they agreed, in consideration 
that he would send them all his cotton to Savannah for sale, 
they would perform all the duties and assume all the liabili- 
ties of consignees towards him; and in pursuance of such 
agreement, he purchased large quantities of cotton and ship- 
ped the same to them, said cotton amounting to about one 
thousand bales; that said Patten, Hutton & Co. sold the 
most of said cotton as soon as they received it, and long be- 
fore the maturity of the bills drawn thereon, thus depriving 
him of the benefit of the rise in the cotton market, and that 
they sold said cotton at least half a cent under the market 
price, and in disregard of his rights in the premises; that 
they pursued their course either to meet their own large press- 
ing liabilities or to defraud him, and that he had thereby 
been injured and damaged three thousand dollars; the note 
was given as a part of said cotton transactions, but not as 
a final settlement betwen the parties. 

The prayer of the bill was for discovery, account, etc., and 
for an injunction to restrain the proceedings at law. 

The parties aforesaid further insisted, that the foregoing 
facts being true, that said bank having no interest in said 
judgments; that Patten, Hutton & Co. being indebted to 
said John C as above stated, the rule ought not to be made 
absolute. It was represented that said bill for injunction, 
etc., had been presented to the Court for sanction, which 
had been refused, and that they had thereupon filed their bill 
of exceptions for a hearing before the Supreme Court. They 
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asked leave of the Court to make up an issue to try the 
question as to the ownership of said judgments. 

The motion to make defendants in said judgments parties 
to said rule, was refused by the Court. 

The sheriff, Dawson, then showed for cause the facts 
stated in said bill, and that being about to proceed to make 
the money on said fi. fas. by levy and sale, defendants there- 
in notified him that the said fi. fa. was the property of Pat- 
ten, Hutton & Co., and not of said bank; that said fi. fa, 
was in fact paid, and that they intended to file a bill to en- 
join the collection of the same, and he supposed the injune- 
tion was granted until informed by defendants’ attorneys to 
the contrary ; that he acted in good faith in the matter, and 
failed to execute the process because he supposed the injunc- 
tion would be granted on the representation of the foregoing 
facts. 


The rule was made absolute and defendants excepted. 
HawkKIns, for plaintiffs in error. 


ScARBOROUGH, contra. 


SULLIVAN eé al., vs. MERCHANTS & PLANTERS’ 
BANK et al. 


In Equity, from Sumter county. Decided by Judge 
ALLEN, at Chambers, 17th April, 1860. 


John E. Sullivan, Thomas C. Sullivan and John VY. Price 
filed their bill in equity, alleging that, on the 5th day of 
February, 1858, John E. Sullivan made his promissory note 
for $1,698 06, payable to the order of John V. Price, sixty 
days after date, at the Merchants and Planters’ Bank of Sa- 
vannah, which note was endorsed by said Price for the ac- 
commodation of said Sullivan; that on maturity said note was 
sued to judgment in favor of said bank ; there was a stay of 
the fi. fa., on which Thomas C. Sullivan became the security. 
At the April Term, 1860, a rule absolute was taken against 
the sheriff of said county for failure to make the money due 
on the fi. fa. against said parties. 

It is further alleged, that since said judgment and rule ab- 
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solute, the complainants have been informed that said bank 
had no title to or interest in said note, but that said note 
really belonged to Patten, Hutton & Co., of Savannah, who, 
it is charged, had fraudulently caused the suit to be brought 
in the name of said bank, in order to prevent the maker and 
endorser thereof from setting up certain legal and equitable 
defences thereto, and that said complainants never ascertain- 
ed or had any knowledge of this fact until] the 13th day of 
April, 1860. It is further alleged, that the said Patten, 
Hutton & Co. were engaved, in 1856 and ’57, as Warehouse 
and Commission Merchants and Cotton Factors, in Savan- 
nah, Georgia, and that in order to get the patronage of com- 
plainant, John E. Sullivan, who was about to engage in the 
business of buying and selling cotton, at Americus, they 
agreed, in consideration that said complainant would send all 
his cotton to them at Savannah for sale, they would perform 
all the duties and assume all the liabilities of consignees to- 
wards him, and in pursuance of such agreement, complainant 
purchased large quantities of cotton, and shipped the same 
to them in 1856 and ’57, said cotton amounting to about one 
thousand bales, It is charged that said Patten, Hutton & 
Co. sold the most of said cotton as soon as they received it, 
and long before the maturity of the bills drawn thereon, thus 
depriving complainant of the benefit of the rise in the cotton 
market; also, that they sold said cotton at about half a cent 
under the average price for cotton at that time, in utter dis- 
regard of complainant’s rights in the premises, and that they 
sold said cotton in the manner aforesaid, either to meet their 
own large pressing liabilities or to defraud complainant, and 
that thereby he has been injured and damaged three thousand 
dollars. The note was given to meet the draft of complain- 
ant then in the Bank of Savannah, and said Patten, Hutton 
& Co. fraudulently, as is alleged, refused to apply said note 
as was agreed upon. It was given as part of the cotton 
transactions, but not upon a final settlement of them. 

The prayer of the bill is for discovery, account and settle- 
ment, and for an injunction to restrain the proceedings at 
law until a decree of the Court can be had in the premises, 

The Court refused to sanction the bill on this state of facts, 
and counsel for complainants excepted. 


SuLLivAN & Brown, Hawkins, for plaintiffs in error. 
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ScARBOROUGH, contra. 


By the Court.—Lyon, J., delivering the opinion. 


The Merchants & Planters’ Bank obtained several judg. 
ments against John E. Sullivan, as maker, to which Thomes 
C. Sullivan became security, on a stay of the execution, and 
John VY. Price, as endorser, on a note, dated 5th F ebruary, 
1858, made by John E. Sullivan, and payable to the order 
of John V. Price, at The Merchants & Planters’ Bank, in 
Savannah, for the sum of $1,698 06, and endorsed by John 
V. Price. From these judgments several executions issued 
against the defendants, and were placed in the hands of Sam- 
uel Dawson, the Sheriff of Sumter county, for collection, 
At the term of the Court to which the executions were re- 
turnable, the plaintiffs moved a rule against the sheriff to 
show cause why he had not collected the money, and why he 
should not pay over the amount due on the same to the plain- 
tiff. The defendants filed their bill against the plaintiff in 
execution and against the firm of Patten, Hutton & Co., 
praying an injunction against the collection of the executions, 
and asking an account as to Patten, Hutton & Co. The 
Court refused the injunction. To this refusal the defendants, 
or complaints, excepted. This forms the ground of error in 
one bill of exceptions, 

The defendants then asked to be made parties to the rule 
against the sheriff, and tendered an issue, setting up the same 
facts as charged in the bill. The sheriff also made a special 
showing, amounting, in substance, to this: That he was 
about to make the money, but that defendants “ notified him 
that they intended to file their bill in equity, and he sup- 
posed the injunction would be sanctioned ;” and he submits 
“that he has acted in good faith, and only failed to make the 
money because he thought, under the facts, as they are stated 
in the bill to exist, the Court would enjoin the fi. fas.” 

The Court overruled the showing, and made the rule abso- 
lute against the sheriff for the amount due on the executions. 
To which decision the sheriff excepted, and that forms the 
grounds of another bill of exceptions. The two were tried 
—— 

. Was the Court right in refusing the injunction? We 
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think so, most unquestionably. The facts set out in the bill. 
would have been no defense to the original suit, had it been 
pending in the name of Patten, Hutton & Co., as plaintiff’s, 
instead of the Merchants & Planters’ Bank. The grounds 
of the equity of the bill are that the cotton was sold before 
the maturity of the drafts drawn against the cotton, thereby 
depriving the complainants of the benefit of the rise of the 
market, and no rise in the market prices is alleged ; besides, 
in the absence of instructions, the acceptors had the right to 
sell the cotton on its arrival, for their reimbursement or pro- 
tection, whether the bills were mature or not; in fact, it was 
their duty todo so. Another ground is, that the cotton was 
sold for about a half cent under the average prices for cot- 
ton at that time. That might be true, and yet this cotton 
be sold for every farthing it was worth. But what excuse 
does this bill set up for going behind a settlement of all these 
transactions? This note sued on was given in settlement for 
the balance due by the complainant, growing out of the 
transactions between the parties, in which the equities origi- 
nated. Was the complainant surprised or taken advantage 
of in the settlement? The bill does not so charge; on the 
contrary, it is silent on that subject. 

2. Was the Court right in overruling the showing, and in 
making the rule absolute against-the sheriff for the amount 
due on the executions? Most certainly. It was the duty of 
the sheriff to have made the money. He neglected that 
duty, and was liable to this rule. What the defendants’ 
equities were, was none of his business. He had no right to 
judge or think anything about them. It was his duty to 
obey and execute the process of the Court, and when he fail- 
ed to do so, he was in contempt. 

Judgment affirmed. 
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CRUMMEY et. al., vx. THE MECHANICS’ & SAY. 
INGS BANK. 


1. Where the mortgagor of land has no title to the land, but only a bar. 
gain for it, with part payment of the purchase-money, the mortgagee 
cannot have the aid of a Court of Equity to foreclose his mortgage ag 
against the holder of the title, without offering to pay the remainder 
of the purchase-money. 


In Equity, in Dougherty Superior Court. Decision by 
Judge ALLEN, at the June Term, 1859. 


The Mechanics’ & Savings Bank filed a bill against George 
W. Crummey and Lindsay H. Durham, which makes the fol- 
lowing allegations : 

That on the 13th day of June, 1857, Crummey made a 
promissory note for $2,200, due at four months, and payable 
to H. H. Hubbard, or bearer, and on the same day executed 
a mortgage to secure said note, on a certain lot of land in 
Albany; that before said note matured, complainant pur- 
chased the same, together with said mortgage, for a valuable 
consideration, from said Hubbard, and that the note is due 
and unpaid; that subsequent to the date of said mortgage, 
several judgments were obtained against Crummey, one of 
them being in favor of James C. Selman & Co., and rendered 
by the 6th Circuit Court of the United States for the South- 
ern district of Georgia; that a fi. fa. issuing from the judg- 
ment mentioned was levied on said lot, and it was sold by 
the Marshal on the first Tuesday of March, 1858, subject to 
the incumbrance of complainant’s mortgage, public notice 
having been given of said mortgage, both in the Marshal’s 
advertisement and by announcement from the stand at the 
time of sale; that Lindsay H. Durham having bid seven dol- 
lars for said lot, “over and above said incumbrance,” the 
same was knocked off to him; that since said sale, complain- 
ant has been informed, and believes, that Crummey bought 
said lot from William W. Cheever, agreeing to pay Cheever 
therefor $1,000; that $600 of said amount was paid by 
Crummey, and Cheever made him a bond for titles, in which 
he stipulated to make Crummey a good title when the re- 
maining $400 should be paid, and that the said $400 was un- 
paid when said mortgage was executed ; that after said sale, 
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Crummey and Durham combined to defraud complainant and 
defeat said mortgage lien, Crummey assigning said bond for 
titles to Durham, and Durham satisfying the debt to Cheever 
and taking Cheever’s deed to the whole lot; that said lot 
and the improvements on it are worth largely more than all 
the liens outstanding against them, the oldest lien being com- 
lainant’s mortgage. 
The bill prays a foreclosure of said mortgage, and that the 
lot be sold for the purpose of paying said note. 
The defendants demurred to the bill on the following 
rounds. 
1st. That there is no equity in the bill. 
2d. Because if complainant has any rights, the remedy at 
law is adequate and full. 
The Court overruled the demurrer, and counsel for defend- 


ants excepted. 
D. A. Vason & RB. K: Hines, for plaintiff in error. 


R. H. Cuark, contra. 


By the Court.—StTEPHENS, J., delivering the opinion. 


The mortgage held by the Bank covered Crummey’s inter- 
est in the land, and nothing more. His interest was, not a 
title, but the right to have a title, on payment of four hun- 
dred dollars to Cheever, who held the title, or to anybody 
else who might get it with notice of Crummey’s right. Crum- 
mey’s title was not good, and their mortgage not effective, 
without the payment of the four hundred dollars. We think 
it is very clear, therefore, that the Bank cannot have the aid 
of a Court of Equity to render the mortgage effective by a 
foreclosure, without paying, or offering to pay, the four hun- 
dred dollars to the holder of the title. From the failure to 
make such an offer, the bill was defective, and the demurrer 
to it ought to have been sustained. 

Judgment reversed. 
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WATERS vs. McNABB éé al. 


1. A writ of error does not lie from a decision of the Judge of the Supe- 
rior Court on a question referred to his decision, and which does not 
come before him in the due course of proceedings at law. 


Habeas Corpus. Tried before Judge ALLEN, 27th June, 
1859, from Decatur County. 


Upon the petition of Noah McNabb and wife, one of the 
Justices of the Inferior Court of Decatur county issued a 
writ of habeas corpus, directed to, and commanding Ephraim 
D. Waters to bring before said Justice the body of Lucian 
N. Waters, a minor about ten years of age, and a child of 
Mrs. McNabb, by a former marriage. ‘The petition alleged, 
and it appeared in evidence, that the child was living with 
his mother at McNabb’s when he was taken away by Ephraim 
D. Waters, his paternal uncle and guardian. 

Without a trial in the inferior Court, the parties consented 
and agreed to the following order, viz: 


“Upon the consent and agreement of counsel here in 
Court, it is ordered that this case be referred to the decision 
of the Honorable ALEXANDER A. ALLEN, Judge of the Su- 
perior Court of the Southwestern Circuit, in Bainbridge, 
on Monday morning at 10 o’clock, or at such other time as 
he may appoint, and that the witnesses attend said Court at 
that time. 

(Signed) “C. J. MuNNERLYN, J. I C. 
“ LEN. M. Grirrin, J. I C. 
“FF. G. ARneETT, J. I C.” 


The case coming up before Judge ALLEN, under the fore- 
going order and consent, on the 27th June, counsel for Wa- 
ters demurred to the proceeding, upon the grounds— 

1st. Because this Court has no jurisdiction in cases of ha- 
beas corpus at common law. 

2d. Because the writ is improperly and illegally directed, 
it being addressed to the sheriff, when it should have been 
addressed or directed to defendant. 

3d Because there is no allegation that Lucian, the minor, 
is under improper restraint. 
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4th. Because the petition shows that plaintiffs are not the 
natural guardians of the infant, and have no right, as such, 
to his custody. 

5th. Because plaintiffs will be the heirs at law of said in- 
fant, in the event of his death, and therefore not entitled to 
his custody. 

6th. Because said minor is over seven years of age. 

7th. Because plaintiffs have no legal right to the custody 
of the minor, and to maintain this proceeding. 

The Court overruled the demurrer upon all the grounds 
therein contained, except the second, which the Court allow- 
ed counsel for relators to amend, by directing the writ of 
habeas corpus to the defendant, as well as to the sheriff. 

To which decisions counsel for defendant excepted. 

Counsel for defendant then moved to dismiss the writ, as 
amended, on the ground that the same had not been served 
upon defendant, 

The Court refused the motion, and counsel for defendant 
excepted. 

Counsel for defendant then requested the Judge to permit 
him to withdraw his answer to the writ, upon the ground that 
the same was made and filed while he was under arrest, and 
under protest. 

The Court refused to allow the answer to be withdrawn 
from the file, except for the purpose of amendment. 

To which ruling defendant excepted. 

The cause then proceeded, and after hearing testimony on 
both sides, the Judge ordered and awarded the custody of 
the minor to the mother, Mary A. McNabb, and her hus- 
band, Noah McNabb, the order reciting or stating that said 
award “appears to this Court, from all the circumstances 
and facts submitted to the Court, to be most beneficial to the 
interest of said minor child, Lucian N. It is further order- 
ed, that Ephraim D, Waters pay to the officers of Court the 
ee and all other cost of this proceeding.” 

To which order counsel for defendant excepted, and there- 
upon, tenders his bill of exceptions, assigning as error the 
rulings and decisions and judgments as above excepted to. 


Law & Sims, Bower, for plaintiff in error. 


Jno. W. Evans, contra. 
VoL, xxx—44, 
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By the Court.—Lyovn, J., delivering the opinion. 


The record shows that the habeas corpus was sued out and 
returnable to the Justices of the. Inferior Court of Decatur 
county for trial, and by law they were the persons to hear 
and try the same, but by agreement, it was referred or trans- 
ferred to the decision of Judge Allen, Judge of the Superior 
Court. The question did not properly come before him by 
operation of law or by the requirement of the law. His was 
not the tribunal appointed by law to hear and determine the 
question in that case, but it was returnable to, and triable 
by the Inferior Court. Therefore, his decision in the prem- 
ises was not such a “ decision, sentence or decree” from which 
a writ of error lies, under the organic law of this Court. A 
writ of error lies only to such judgments, decisions, sentences 
or decrees as are made by the Court, as a Court, and which } 
comes before, and is tried by him in the usual course of pro- 
ceeding, as provided for by law, and not upon those that, 
like this, are extra-judicial, and come before, and are decided 
by him, on the agreement or reference of the parties, no more 
than if the question had been referred to, or decided by any 
other person. Herrington vs. Herrington, 15 Ga., 361. For 
these reasons, the writ of error must be dismissed. 








GAULDIN vs. CRAWFORD. 


1, If a brief of the evidence be agreed upon by the counsel of the par- 
ties at the Term when the case was tried, in which it is consented that 
the original interrogatories and the documentary evidence referred to 
in the brief, may be used, when the brief of the evidence may be 
necessary, that is a sufficient compliance with the rule of Court ; more- 
over, the party so consenting cannot take advantage of the failure or 
omission to incoporate the written testimony into the brief. 

2. If a brief of the testimony be agreed upon by counsel at the term 
when the case is tried, that agreement may be entered upon the min- 
utes at any subsequent time. 
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3, The LV. and LVII. sections of the Judiciary Act of 1799, as to grant- 
ing new trials, expounded. 

4, The practice of withdrawing original papers from the Clerk’s office, 
which, by agreement, constitute a part of the brief of the testimony 
agreed upon for the purpose of applying for a new trial, condemned. 

5. All Courts should so administer the law and construe the rules of 
practice as to secure a hearing upon the merits, if possible. 


Motion to dismiss rule for New Trial, from Decatur county. 
Decided by Judge ALLEN, October Term, 1859. 


An action on the case having been brougbt in favor of 
Milton Crawford, against John P. Gauldin, resulted in a ver- 
dict for the defendant. 

The plaintiff then moved a rule for a new trial to be heard 
at the next, viz: the October Term, 1859. 

On hearing the rule, counsel for defendant moved to dis- 
miss the same, on the following grounds : 

Ist, That the rule nisi issued in said case had not been 
served. 

2d. That no brief of the evidence used on the trial of said 
case had been approved by the Court. 

3d, The agreement of counsel as to said brief had not 
been entered on the minutes of said Court or otherwise au- 
thenticated. 

4th. That no brief of the evidence used on said trial had 
been filed in said Court or in the Clerk’s office thereof. 

5th. That no notice of said application had been served on 
said Gauldin or his attorney. 

It appears, from the bill of exceptions, that no twenty 
days notice of the rule was served by the movant on the de- 
fendant, but that when the rule nisi was granted, defendant’s 
counsel was present in Court; also, that a paper containing 
oral evidence, and referring to certain records, writings and 
documents therein specified, (and which records, ete., it was 
therein agreed should be used as a part of the brief of evi- 
dence), had been agreed on and signed by counsel for the 
parties, but had not been entered on the minutes of the 
Court or otherwise authenticated. It, however, appeared 
that counsel for Crawford had handed the paper to the Clerk, 
who endorsed thereon, “ filed in office May 4, 1859,” and 
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that sanigaile: during the term, said samen hed taba the 
same, with the papers referred to, out of the Clerk’s office 
and kept the whole in his possession in Albany until the sue. 
ceeding term. It did not appear that this brief of the eyi- 
dence had been approved by the Court. 

After hearing argument, the Court refused to dismiss the 
rule for a new trial on all the grounds stated. 

Whereupon, counsel for defendant excepted, and assigns 
the same as error. 


Bower, for plaintiff in error. 


WARREN & WARREN, contra. 


By the Cowt.—Lumpx1y, J., delivering the opinion. 


Was the Court right in refusing the motion to dismiss the 
application for a new trial in this case? 

The motion was made on various grounds. 1st. That the 
rule had not been served; 2d, that no notice of the applica- 
tion had been served upon Gauldin or his attorney; 3d, that 
no brief of the evidence had been approved by the Court; 
4th, that the agreement of counsel as to the brief of evi- 
dence had not been entered upon the minutes or otherwise 
authenticated ; 5th, that no brief of evidence used on the 
trial of the case had been filed in the Court or the Clerk’s 
office. 

The Court refused the motion, but postponed the hearing 
to the next term of the Court. 

The facts are these: A brief of the evidence was agreed 
upon by counsel in these words: “It is agreed that this is a 
brief of the evidence in this case, and the original interroga- 
tories and the documentary evidence referred to in the brief, 
may be used whenever the brief of the evidence may be ne- 
cessary. 

Counsel for Gauldin have, by their agreement, excluded 
themselves from excepting to the manner in which the brief 
was made up, viz.: by reference to depositions and papers 
not incorporated in the brief or attached to it. They have 
consented that a reference to these papers shall not only be 
sufficient, but that the originals may be used whenever it 
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shall become necessary. It is literally true, too, that the 
brief so made out and agreed upon was filed in the Clerk’s 
office. The Clerk so certifies, and such is the fact. The 
complaint is, really, that so soon as this indorsement was 
made by the Clerk, the counsel for Crawford withdrew the 
papers from the Clerk’s office, and that they had remained 
ever since in his possession, until the case was taken up to 
be argued. 

Whatever may be the motive, this practice is wrong, and 
should not be allowed by the Courts. The original papers, 
made a part of the brief, should remain in the office, unless 
taken out temporarily or by the consent of the opposite party, 
or else copies should be procured. If there be any urgent 
necessity for withdrawing the originals, instead of leaving 
them in the office, which the parties were bound to do, let 
them insert copies in the brief. 

It is true, that the agreement of counsel was not entered 
upon the Minutes. Does this justify a dismissal of the rule? 
This is not like the case cited from the Reports, where the 
Judge had to rely on his memory at a subsequent term. 
Here, while the testimony was fresh in the recollection of the 
parties, they agree upon it and sign the agreement. Is any- 
thing more needed to secure the correctness and integrity of 
the proof? An order might be passed at any time directing 
this agreement to be entered upon the Minutes. Neither 
Courts nor governments, nor any other organization, civil or 
ecclesiastical, can challenge the respect of mankind by any- 
thing at this day, which is not founded in reason. 

What are the facts, and what is the law of this case, upon 
the subject of notice? 

The statute directs that twenty days notice shall be given 
by the party applying for a new trial, to the adverse party, 
of his intention to apply, and the grounds of his application. 
(Cobb, 503.) The Act does not apply, of course, toa motion 
for a rule nist made at the same term when the trial was 
had ; for that would be to require an impossibility. 

A rule nisi may be moved for without previous notice. The 
statute has reference to the term when a rule absolute is 
asked, or to the term when the rule nisi is asked to be made 
absolute. The law is founded upon the idea, that the rule 
nist will be applied for at the first term, and notice given 
to the adverse party twenty days before the next term. 
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And if there be any departure from this mode of procedure, 
it must be by consent, and under the peculiar circumstances 
of the case. 

Here the rule nisi was moved for at the first term. It 
stood for a hearing under the Act at the next term, there 
being no understanding to the contrary. The counsel for 
Crawford states that the counsel for Gauldin was in Court 
when the application was made. However true that may be, 
we place no reliance upon it. But the counsel for Gauldin 
did at that term agree upon a brief of the evidence, and that 
the same might be used whenever it was necessary. And for 
what purpose was this brief of the evidence agreed upon? 
The law knows of but one purpose, and that was to be used 
upon the argument of the motion for a new trial in the case, 
Indeed, he does expressly consent, in writing, that it may be 
so used. 

And is not this tantamount to notice ? 

Well, when the case is called six months afterwards, there 
is a further postponement of the cause, in order to silence any 
complaint on the ground of surprise. 

Rather than that justice should be defeated—by which I 
mean a failure to hear the motion for a new trial on its 
merits—I am not prepared to say that the Courts ought not to 
grant time to serve the notice. Parties are too often preju- 
diced by an assumption which we know full well has no 
foundation in fact—want of notice. If they will insist on the 
letter of the law—the pound of flesh—they must not com- 
plain if the Courts, to prevent injustice, are driven to the 
necessity of postponing the cause, in order that they may get 
the benefit of their extreme rights. 

So exacting have the public become, that, contrary to all 
reason, and a proper regard for the rightful distribution of 
power between the different departments of the government, 
that they hold the Courts responsible for administering bad 
law, instead of the Legislature for making it or suffering it 
to remain on the statute book. 

We must endeavor, then, so far as we can, without over- 
stepping the limits of judicial power, so to construe the law 
and rules of practice as that a judgment upon the merits 
shall not be defeated upon a hypothesis which has no reality. 
To be deprived of life, liberty or property, without an oppor- 
tunity of being heard, is the extreme of tyranny. But while 
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this rarely ever occurs, in point of fact, how much more com- 
mon is it for justice to be defeated by feigning ignorance, 
because the forms of law have not been complied with, or 
strictly pursued in giving notice of legal proceedings ? 





SANDERS vs. THE TOWN COMMISSIONERS OF 
BUTLER. 


1. The Act of 1809, ‘‘to regulate the rates of tavern licenses in this 
State, has relation only to the prices of licenses, and leaves the power 
of granting licenses just where it had before been placed, or might 
thereafter be placed, by law.’’ 

2. The Courts will not infer that the Legislature intends to authorize a 
local departure from a general policy of the State, unless the local ex- 
ception is expressed in specific terms. 


Certiorari, in Taylor Superior Court. Decided by Judge 
WorRILL, at October Term, 1859. 


Sanders was brought before the Commissioners of the town 
of Butler on the charge of retailing spirituous liquors in said 
town without having obtained a license from said commis- 
sioners in violation of an ordinance passed by them. After 
hearing evidence, the commissioners fined him $60 00. He 
excepted to the judgment and sued out a certiorari, in which 
he alleges that neither the Act incorporating the town of 
Butler, nor any other Act of the Legislature, gave said com- 
missioners power to regulate the retail of spirituous liquors 
in said town, and that the ordinance, therefore, passed on 
the subject by them is void. The answer of the commission- 
ers admitted that they had assessed the fine as stated, and 
contended that their ordinance was authorized by the town 
charter, and valid, 

The Court below sustained the validity of the ordinance 
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and‘affirmed the judgment of the commissioners, and counsel 
for Sanders now assign that decision as error. 


JAMES T, May, for plaintiff in error. 


W.S. Wauuace and W. P. Epwarps, contra. 


By the Cowrt.—STEPHENS, J., delivering the opinion. 


1. Sanders had a retail license from the Inferior Court, 
but the town commissioners fined him for retailing without 
a license from them. ‘The case presents a conflict between 
the Inferior Court and the town of Butler, as to which of the 
two has the legal power of granting licenses to retail within 
the town. The power is claimed for the town—first, under 
the Act of 1809, Cobb’s Dig., 1038, which, it is argued, 
confers the power upon all incorporated towns. That part 
of the Act which is claimed as having this.effect, is a mere 
proviso to the first section. That section fixes the price of 
a license at five dollars, and then the proviso to it declares 
that nothing in the Act “shall be construed to control the 
rates which now are, or may be, established by the corpora- 
tions of Savannah and Augusta, or any other incorporated 
town in this State.” This Act, including the proviso, has 
relation, not to the power of granting licenses, but only to 
the rates or prices of licenses. Before the passage of this 
Act, the general law for the State was, that licenses were to 
be granted by the Inferior Courts of their respective coun- 
ties, without price; while the local law for Savannah and 
Augusta, and perhaps for some other incorporated towns, 
was, that licenses were to be granted by those towns for 
their own localities, at such prices as each one might fix for 
itself. Then came the Act of 1809, providing a general 
price for licenses, and (lest that general price might be con- 
strued into a universal one,) guarding against that conse- 
quence by leaving untouched those local prices which had 
been already established, not by “any incorporated” town 
which might have usurped, or might thereafter usurp, the 
power to establish prices, but by “any incorporated town” 
which had been or might be authorized to establish such 
prices—the whole scope of the Act being to provide a general 
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rule for prices, without interfering with the system of local 
town rates, so far as that system had been, or might be, es- 
tablished by law. Such is the clear spirit and intent of the 
Act. Buteven the letter of it utterly fails to justify the 
conclusion which is sought to be drawn from it, that it in- 
vests “any incorporated town with the power of granting 
licenses. ‘The utmost inference justified by even its letter is, 
that it conferred upon “any incorporated town;” that is to 
say, upon every incorporated town, the power to regulate the 

rices of licenses, without the slightest change in the sources 
from which licenses must emanate. The power to regulate 
the prices of licenses is one thing, and the power to grant li- 
censes is another thing; and the one cannot be claimed as a 
necessary incident to the other, and especially the greater 
power of granting the license cannot be involved as an inci- 
dent to the lesser one of regulating its price. There is no 
necessity that the two should go together, and this very Act 
separates them in the general rule for the State, the Legisla- 
ture itself fixing the price, and leaving the Inferior Court 
to grant the license. There are several subsequent legisla- 
tive interpretations of this Act in conformity with the con- 
struction we have given it. First, there are divers subse- 
quent charters conferring the power to grant licenses upon 
particular incorporated towns, clearly implying that there 
was no general law conferring it upon all incorporated towns. 
Next, there is the Penal Code of 1833, punishing retailing 
without a license from the Inferior Court, “ except in corpor- 
ate towns or cities, where, by law, authority to grant licenses 
is vested in the corporate authorities of such towns or cities.” 
The language of this exception is not “except in corporate 
towns and cities,” leaving the exception to extend to all cor- 
porate towns and cities, but the exception is confined to such 
corporate towns and cities where, by law, the authority to grant 
licenses is vested, clearly implying that there are othe cor- 
porate towns and cities where the authority is not vested. 
This same form of expression is preserved, and the same in- 
ference is to be drawn from it in the Act of 1854, modifying 
the terms of the Penal Code of 1833. So much for the 
construction of the Act of 1809. But if our construction is 
wrong, and the Act was intended to confer the power of 
granting licenses upon all incorporated towns, then so much 
of it as expresses that intention is void by the Constitution, 
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because it is a clear departure from the file of the Act, its 
title being simply “An Act to regulate the rates of Tavern 
Licenses in this State.” It is not an Act to regulate licenses 
generally, including all things pertaining to them, but to reg- 
ulate only one thing pertaining to them, and that is their © 
prices. Anything in the body of the Act conferring a power 
to grant licenses, is “ matter different from what is expressed 
in the title thereof,” and is therefore void by the Constitu- 
tion. 

2. The power to grant licenses is claimed for the town, in 
the next and last place, from its charter. It is claimed, not 
under any clause conferring it in terms, but under a clause 
which confers upon the town a power of general legislation 
for itself. This power of legislation must be exercised in 
subordination to the Constitution and general laws of the 
State. We will not infer that the Legislature intends to au- 
thorize any local departure from a general policy of the 
State, unless the local exception is expressed in specific terms, 

Judgment reversed. 





MAX, SHULTZ et al., vs. WATKINS, e¢ al. 


When goods are attached and claimed, and the proof submitted by plain- 
tiff, on the trial of the issue, is slight as to title, evidence that the 
goods, at the time of the levy, were in the possession of claimant, and 
not of defendant, is proper to be considered by the jury on the ques- 
tion of title. 


Claim Issue, in Dougherty Superior Court. Tried before 
Judge ALLEN, at June Term, 1860. 


Watkins & Cobb sued out an attachment against Leopold 
Anslocker, and caused the same to be levied on a certain stock 
of goods in the town of Albany ; to which a claim was inter- 
posed by Max, Shultz & Co. 

On the trial, it was proved by plaintiff in attachment, that 
at the time of the levy, defendant was not in Albany, and 
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had been absent from one to three weeks ; that prior to leav- 
ing, defendant had occupied a store-room ail had a sign over 
the "door with his name on it. A witness stated that he had 
_ seen Anslocker and one other Dutchman in the store, and 
had bought goods of both. At the time of the levy, a Dutch- 
man was in possession of the store-room, but did not know 
whether he was a partner or a clerk ; thought he was a clerk ; 
the night before the levy, all the goods were sent to the rail- 
road depot in Albany. The goods were packed in boxes, 
and marked to some parties in New York. 

The plaintiffs here rested their case. 

Claimant then offered to introduce the evidence of 8. Ar- 
delsdoffer, taken by commission, which is, in substance, as 
follows : 

The goods in question were, at the time of the levy, in the 
store of Max Smith, (or Shultz?); witness was acting as 
agent of claimants; Anslocker had no interest in the goods 
at the time of the ‘levy, so far as witness knew; he had no 
interest in the goods for two days prior to the levy, from 
witness’ knowledge; witness had possession of the goods, 
and held them as the property of claimants and S. Hous- 
man ; they were all packed and boxed for shipping, and were 
mar ked, “Max, Shultz & Co., New York,” to whom they 
were to be shipped ; it was two days prior to the levy witness 
learned Anslocker had no interest; the sale and transfer had 
been made before; witness was under orders by letter from 
all the parties, and packed up the goods under orders from 
them, and sent them to the depot; witness understood from 
letters which he received from Anslocker, and from Max, 
Shultz & Co., that Anslocker had no interest in the goods ; 
cannot find the letters. 

The Court, on motion of plaintiffs’ counsel, rejected this 
evidence, on the ground that the witness’ information was de- 
rived from the parties themselves, and claimants excepted. 
The jury found for the plaintiffs. 


Strrozier & Smita, for plaintiff in error. 


No appearance for defendants. 
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By the Court.—Lyon, J., delivering the opinion. 


The proof submitted by the plaintiff on the trial to show 
title in the defendant in attachment to the goods levied, was 
very slight. It amounted, at most, to the establishment of a 
mere presumption that the goods were in possession, or had 
been in possession of the defendant, from which title might 
be inferred. The testimony of the witness Sigismund Ar- 
delsdoffer, offered by the claimant, and ruled out by the 
Court, was admissible, and proper to be considered by the 
jury for the purpose of rebutting such presumption. Wheth- 
er it would do so, was a question for the jury. It certainly 
does show that the witness had possession of the goods for 
the claimants, and not the defendants, at the time of the levy, 
Whether the holding was good against the creditors of Ans- 
locker, is another question, and that, too, is for the jury. 
We hold that the evidence ought not to have been excluded 
from the jury. 

Judgment reversed. 











MACON, JUNE TERM, 1860. 685 


Water Lot Company vs. The Bank of Brunswick. 














WATER LOT COMPANY vs. BANK OF BRUNS- 
WICK. 


The sheriff made the following return upon the declaration: ‘Served 
a copy of the within writ by leaving the same at the most notorious 
place of abode of Walter T. Colquit, the President of the Water Lot 
Company:’’ Held, That it was a good service upon the company. 


Rule Wisi to set aside Judgment, from Muscogee county. 
Decision by Judge WorrRILL, May Term, 1859. 


The plaintiff in error moved a rule nisi, calling upon the 
Bank of Brunswick to show cause why two certain judgments 
embraced in the rule should not be set aside for want of ju- 
risdiction in the Court rendering the same. 

Alfred H. Colquitt, as assignee of said judgments, an- 
swered the rule, and stated that he was the owner of said 
judgments by assignment for value, and that the service of 
the process upon the defendant by the sheriff was a suffi- 
cient service to give jurisdiction to the Court i ts said 
judgments. 

The return of the sheriff on the two declarations was as 
follows: 

“Served a copy of the within writ and process by leaving 
the same at the most notorious place of abode of Walter T. 
Colquitt, the President of the Water Lot Company.” 

The motion to set aside said judgment was founded on the 
alleged defect in the above service as made and returned by 
the sheriff. 

Colquitt, assignee, asked permission of the Court, on the 
hearing, to allow the sheriff to amend this return, according 
to the facts, by inserting the word “residence,” in place of 
the word “abode.” Which was objected to by the movant. 
The request was granted, and the amendment made accord- 
ingly. 

Ted for the movant excepted thereto. 

After argument in the cause, the Court refused to make 
said rule absolute, and ordered the same to be dismissed. 

Counsel for movant excepted thereto, and assigned the 
same as error. 
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DENTON, for plaintiff in error, 
Moses, for defendant. 
By the Cowt—Lumpx1y, J., delivering the opinion. 


There is but a single point in this case, and that is, 
whether service upon the head of a corporation, by leaving a 
copy of the writ at his notorious place of abode, is sufficient? 

At common law, all service had to be personal. The Act 
of 1799 authorizes service to be made by leaving a copy at 
the notorious place of residence of the defendant. By our 
statutes, notorious place of residence and notorious place of 
abode are legal synonyms: Cobb, 471, 528, 530. 

The Act of 1845, Cobd, sec. 80, comes in aid of the com- 
mon law and of the Judiciary Act of 1799, as to the manner 
of serving the heads of corporations, by leaving a copy at the 
most public place or office of transacting the business of the 
corporation. We think the service in this case was good 
without amendment. 





KITCHAND é al., vs. DAVIS. 


Where the judgment which is sought to be reversed, gives the plaintiff 
in error all that he claims, it will be affirmed, without regard to any 
errors that may have been committed on the trial. 


In Equity, in Dougherty Superior Court. Tried before 
Judge ALLEN, at June Term, 1859. 


This was a bill filed by John Davis against William P. 
Kitchand, N. Collier, Collier & Beers, Hunt, Pynchon & 
Rawson and others, which makes the following allegations : 
That complainant, on the31st day of December, 1850, leased 
his plantation in Baker county to said Kitchand, and thir- 
teen negroes, for the term of three years, Kitchand agreeing 
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to pay $2,000 00 for the year 1851, $2,500 00 for the year 
1852, and $2,500 00 for the year 1853, the rent to be paid at 
the end of each year respectively ; that in said lease the crop 
as well as all negroes owned by Kitchand, were “ pledged as 
a lien” for the rent and hire, and that the crop should not 
be sold unless the rent was otherwise paid, except for the 
purpose of paying it; that said lease bound Kitchand to 
clothe the negroes, and at the expiration of the term, to leave 
on said plantation the same amount of corn and fodder, and 
the same number of horses, hogs and cattle as were on the 
place at the commencement of the lease; that Kitchand took 
possession of the property leased, and has used and enjoyed 
the same up to the filling of the bill, making large crops of 
cotton, corn and other produce; that without paying the 
rent for the year 1851—all of which is still due, Kitchand 
has disposed of the crop of that year, and appropriated the 
proceeds to the payment of other debts, the purchase of pro- 
perty, etc.; that the crop of the year 1852 (the year when 
the bill was filed) is large, and consists of cotton, corn, ete., 
and is fully adequate to pay the rent to become due for that 
year; that Kitchand is insolvent, and refuses to turn over 
the crop gathered for the year 1852 in payment of the rent 
agreed on for that year; that Kitchand, being indebted by 
open account to Collier & Beers, and Hunt, Pynchon & Raw- 
son, with a view to give an undue preference to them, and 
postpone complainant, closed up their accounts by giving 
notes falling within Justices’ Court jurisdiction, and said notes 
have been sued to judgment, the aggregate amount of the 
judgments in favor of Collier & Beers, being $317 30, be- 
sides interest, and the aggregate of the amount of the judg- 
ments obtained by Hunt, Pynchon & Rawson being 338 21, 
besides interest ; that fi. fas. have been issued and levied on 
the crops aforesaid ; that a fi. fa. in favor of Seth C. Stephens 
against said Kitchand has also been levied on said crop, 
said fi. fa. being for $150 00, and N. Collier being the as- 
signee; that complainant believes the holder of said fi. fas. 
all had notice of his lien before mentioned ; that complainant 
also had a distress warrant levied to recover the rent due for 
the year 1851, and an agreement between all the said par- 
ties—Kitchand consenting—had been made, by which the 
sheriff was authorised to sell the property levied on and hold 
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the proceeds until the rights of the claimants of the fund were 
adjudicated. 

The bill prays that said fi. fas. be enjoined and postponed 
until the claim of complainant is paid, and asks that the pro- 
ceeds of the crops aforesaid, and of any property previously 
purchased by Kitchand therewith, shall be applied to the 
payment of complainant’s demands for rent. 

Complainant, by amendment, charged Kitchand with sel- 
ling stock, farming utensils, ete., and also collecting money 
belonging to him and buying horses, mules, ete., and other- 
wise appropriating the proceeds to his (Kitchand’s) use. 

The parties defendant claiming the fund raised by the 
sheriff under the agreement mentioned, filed their answers, 
in which they take issue with complainant on several of the 
allegations of his bill—amongst others, as to the legal effect 
of the provisions of said lease. 

On the trial of the case, there was a great deal of evidence 
introduced, and the jury rendered a verdict decreeing that 
$2,782 65 of the fund in the sheriff’s hands should be paid 
over to complainant, and the balance be applied to the pay- 
ment of the judgment creditors of Kitchand. 

Counsel for defendants moved for a new trial on the fol- 
lowing grounds: 

Ist. Because the Court erred in charging the jury that 
the lease or articles of agreement between complainant and 
Kitchand did not convey an absolute title to the property 
specified in said instrument, other than the land and negroes, 
to-wit: horses, stock, corn, fodder, ete., to Kitchand, but only 
a qualified property ; that it simply gave the care of the 
same to Kitchand, while actual ownership remained in Davis, 
and that they should deduct from the proceeds of the sales 
the actual value of such property—if there was any proof of 
its actual value—at the time it was received by Kitchand; 
and if there was no proof of its actual value, then they might 
arrive at its value by estimating the same at what similar 
property brought at the sale. 

2d. Because the Court erred in charging the jury that 
they should deduct from the amount of sales whatever such 
property brought at said sale as had been purchased by 
Kitchand with money arising from the sale of crops grown 
on the place, or money that Kitchand had received from the 
sale of such crops and find for complainant such sum or sums. 
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3d. Because the verdict is contrary to that portion of the 
Court’s charge in which he told the jury to apply the pro- 
ceeds of all property sold at said sale, other than what is 
embraced in the charges above mentioned, to the payment of 
the judgment creditors of Kitchand, excepting only such 
property as it affirmatively appeared was purchased by Kitch- 
and with Davis’ money, or with the proceeds of crops on 
which Davis had a special lien. 

4th. Because the verdict is against law and the evidence. 

The Court refused to grant a new trial, and defendants 
excepted. 

The view taken of this case by the Supreme Court renders 
it unnecessary to make any further statement of the brief of 
evidence than this: That the fund in the hands of the sheriff 
appears from the record to be sufficient to satisfy and pay off 
the claims of the defendants—who moved for a new trial in 
the Court below—after deducting the amount which the jury 
decided should be paid to the complainant, Davis. 


BUTLER; WARREN & Vason, for plaintiffs in error. 
Srrozier & SLAUGHTER, contra. 
By the Court.—STEPHENS, J., delivering the opinion. 


This record shows that the judgment which is sought to 
be reversed, will, if executed, satisfy the utmost demand of 
the plaintiffs in error, and they, therefore, have no right to 
complain of it. We will not consider the errors assigned, 
for it is plain that whatever errors may been committed, they 
have done no harm to the only persons who are complaining 
of them. One side is satisfied, and the other ought to be. 

Judgment affirmed. 


Vou. xxx.—45. 
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RAIGUEL vs. DESSURE. 


There should be very strong evidence to overcome the plea of payment, 
supported by the plaintiff’s receipt in full of all notes and accounts, to 
its date, which is subsequent to the note sued on. 


Tried before Hon. EpmMonp H. WorriL1, in Muscogee 
Superior Court. May Term, 1859. 


There was but one question in this case, and the facts are 
sufficiently stated in the opinion of Judge Lumpkin. 


R. W. DENTON, for plaintiff in error. 
Witey WItiiAMs, for defendant in error. 
By the Court.—LuMPkKIN, J., delivering the opinion. 


The action in this case was brought on a note given by the 

defendant to the plaintiff for $222 19, dated 4th of July, 
1853. 
The defendant pleads payment, and relies on a receipt 
given by the plaintiff to the defendant on the 10th of Au- 
gust, 1853, in full, of all notes and accounts up to that date, 
Plaintiff offers some proof to show that this note was not in- 
cluded in the settlement. The jury were of the opinion that 
it was not strong enough to overcome the receipt, and we 
think they were warranted in so finding. At least, it cannot 
be said that the testimony was strongly and decidely against 
the weight of the evidence. 





MACON, JUNE TERM, 1860. 


Ennis e¢ al., vs. Williams e¢ al. 








ENNIS e¢ ail., vs. WILLIAMS éé al. 


Notice of the dissolution of the partnership must be given to those who 
have dealt with the firm, or each member of the firm will be bound by 
the acts of the other dealing in the name of the firm with such persons, 
especially when the transaction relates to the past debt of the dissolved 
partnership. 


Motion for New Trial, from Chattahoochee Superior Court. 
Tried before Judge PERKINS, at November Term, 1859. 


The faets of this case are fully stated in the opinion of the 
Court. 


L. T. Down1n@, for plaintiffs in error. 


JOHNSON & SLOAN, for defendants in error. 


By the Court.—Lyon, J., delivering the opinion. 


The plaintiffs instituted an action of debt in the Superior 
Court of Chattahoochee county, against the defendants, as 
attorneys, and partners, under the name of Williams & Oliver, 


to recover the sum of four hundred and twenty-eight dollars 
and eleven cents on a note dated at Columbus, Ga., on 2d 
January, 1854, made and delivered to plaintiff, payable one 
day after date, to the plaintiffs for that sum. The declara- 
tion also contained a special count for goods, wares, etc., sold 
and delivered to certain persons at Buena Vista engaged in 
the business of carriage making, in partnership, under the 
name of Webb, Ford & Co., upon a letter of credit given by 
defendants and the goods, consequently, charged to defend- 
ants. 

To this action defendant, Williams, filed a special plea of 
non est factum, alleging that at the time the note sued on 
was given, the firm of Williams & Oliver was dissolved, if it 
ever existed, and that said firm name was signed to said note 
~ by Oliver, without the knowledge or consent of defendant, 
and taken by the plaintiffs with a full knowledge of the fact. 
Further, that at the date of the note there was no such part- 
nership, and that the partnership that did exist between de- 
fendants was one solely for the practice of law; and further, 
that it was not the act or deed of him, said defendant. 











692 SUPREME COURT OF GEORGIA. 


Ennis e al. vs. W illiams et al. 





—— ey 








On the trial, the plaintiff proved by one Douglass, (to whom 
the bill of particulars set out in plaintiff’ s declaration, amount- 
ing, in the whole, to $661 86, was exhibited,) that he sold 
and delivered the goods at the prices stated to Ford, on an 
order from Williams & Oliver, to let Ford have what he 
might wish to purchase to carry on his carriage business, 
which order, with a letter from Williams—both signed by 
defendant, Williams—were attached to the answers of the 
witness, The goods were sold on the 26th and 27th Janu- 
ary, 1853, on the occasion of Ford’s visit to Columbus, men- 
tioned in the order, The goods were sold and delivered en- 
tirely on the credit of the order. This witness was at the 
time a clerk and book-keeper for the plaintiffs. Witness had 
a conversation with the defendant, Williams, while the suit 
was pending in Russell county, Alabama. Williams told wit- 
ness that he would throw him in that suit. Witness replied, 
that then the suit would be brought on the account. Williams 
said, in that case, the plaintiff could only recover the amount 
of goods purchased by Ford, on his first visit to Columbus, 
Witness told him that all the goods were purchased at the 
first visit. Does not recollect when he and _ plaintiffs first 
heard of the dissolution of the firm of Williams & Oliver. 
The plaintiffs had frequently employed defendants as attor- 
neys at law to collect claims for them. 

The plaintiffs then introduced the following order and let- 
ter, to-wit: 


Buena Vista, January 25, 1853. . 


“ Messrs. J. Ennis & Co.— 

“Gents: Please let Mr. Ford have what he may wish to 
purchase, to carry on his carriage business, for which, hold 
us responsible. Our responsibility, however, is to extend 
only to purchases made during his present visit to your 
place. Yours, ete., 


“WILLIAMS & OLIVER, 
“per WittiaM F. WILLIAMs.” 


OPELIKA, ALA., August 25, 1857. 


* Messrs. J. Ennis & Co.— 
““T Jearn by a letter from Mr. L. T. Downing you have 
lodged the note of Williams & Oliver in his hands for collec- 
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tion. If you think you can get any money out of me by 
pursuing such a course, you can ‘fire away” That’s a 


game two can play at. 
“Wa. F. WILuIAMs.” 


The witness, Douglass, in reply to cross-interrogatories, 
said that defendants were parties in the practice of law; 
does not know how long they remained in partnership, or 
that they ever were in partnership in any business except 
the law; the goods were all sold to Ford on the order of 
Williams & Oliver, signed by Williams; none of the goods 
were sold to either Williams or Oliver personally ; the goods 
were charged on the books of plaintiff, in the first place, to 
Williams and Oliver ; $232 75 has been paid on the account, 
and books closed by note given by Oliver for Williams & 
Oliver, on 25th May, 1854; note was given then, but dated 
back to time when the account was due, as is usual ; the note 
sued on was given to close the books for the balance due on 
the account, and by Oliver, who signed the firm name. 

Mr. Ellis, the proprietor of the Columbus Times, testi- 
fied: That the law card of defendants, as partners, was pub- 
lished in his paper from 27th February, 1852, to 28th Janu- 
ary, 1853, and discontinued; a law card of Williams, Oli- 
ver & Brown, as partners, was inserted in his paper on 28th 
January, 1853, and discontinued about 1st December, 1853 ; 
the plaintiffs reside and do business in Columbus, and have 
for the last ten or fifteen years; they were subscribers to his 
paper while the advertisements were running, and regularly 
received the paper; by the omission of the printer, the card 
of Williams and Oliver was not taken out when that of Wil- 
liams, Oliver & Brown was first inserted, although it was 
so ordered, but continued to run for a little while, and was 
then taken out; the note set out in plaintiff’s declaration 
was read in evidence. 

Mark A. Blandford testified: That the partnership of Wil- 
liams & Oliver was formed some time in 1852, in Buena Vista, 
Marion county, for the practice of law, which continued until 
the early part of 1853, when that partnership was dissolved, 
and a new one was formed of Williams, Brown & Oliver; 
this last one continued until the last of December, 1853, 
when it was dissolved; Brown went to Talbotton, and Wil- 
liams left and went to Columbus, 
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Wiley Williams testified: That defendant, Williams, was 
an unmarried man; came to Columbus to live about first of 
November, 1853; about the first of the year 1854 he fur- 
nished himself a room across the street from the plaintiff’s 
place of business, and lived in Columbus during that year, 
The defendant, Williams, also put in proof an account made 
by himself with the plaintiff during the year 1854, of little 
articles such as a single man would likely have about his 
room, such as brushes, brooms, tubs, buckets, ete. 

The jury returned a verdict for the plaintiff, against both, 
defendants and defendant, Williams, moved for a new trial 
on four different grounds: That the verdict was against law, 
evidence, the charge of the Court, and because the Court 
erred in its charge to the jury. 

The Court granted a new trial generally, without stating 
on what ground the new trial was allowed. 

To which decision the plaintiff excepted, and that is the 
question for our consideration. 

Was the Court right in granting the new trial ? 

It is altogether unnecessary to notice any of the grounds 
of the motion for new trial, for the whole question in the case 
is, whether the giving the note of the firm, by Oliver, one of 
the parties, after the alleged dissolution of the partnership, 
discharged the defendant, Williams, from liability on this 
debt? For it will not be denied but that he is liable, unless 
he was discharged by that fact. 

This Court decided in Stone vs. Chamberlin & Baneroft, 
20 Ga., 259, “that if the creditor, knowing the dissolution, 
takes a new note from one member of a firm, so dissolved, in 
renewal of an old note of the firm, that fact will discharge 
the other members of the firm, who were not present or as- 
senting thereto, although the firm name was signed thereto. 
On the authority of that case, the defense in this case rested. 
To that everything tended. 

This case, fortunately for the plaintiffs, lacks a very im- 
portant and necessary ingredient of that of Stone vs. Cham- 
berlin & Bancroft—that of a knowledge of the dissolution of 
the partnership of Williams & Oliver, by the plaintiff, at the 
time their note sued on was given in liquidation of the open 
account. It is not enough to say that the plaintiffs might 
have known it from the fact of the advertisement of the law 
card of Williams & Oliver being discontinued, or the forma- 
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tion of a new firm of Williams, Oliver & Brown, or that Wil- 
liams had left Buena Vista and settled in Columbus. The 
partnership might have continued, notwithstanding. There 
must be affirmative proof that the partnership was dissolved 
and the plaintiff took this note with actual knowledge of that 
fact. There is no proof of any such fact in the record, 
There was proof that the Jaw partnership of Williams & 
Oliver was dissolved, but there was no proof—not the slight- 
est—that the plaintiffs knew even that. 3d Kent’s Com., 66, 
67; Collier on Part., sec. 1147., secs. 120, 530; Ketchum & 
Black vs. Clark, 1 T. R., 144; Lucas vs. Bk. Darien, 2 
Stew. Ala., 280. Notice of a dissolution as to persons who 
had dealt with the firm, must be actual, or something that is 
equivalent thereto. In this cause, even the law partnership 
of Williams & Oliver never was advertised. But what had 
the law partnership of Williams & Oliver to do with this 
transaction? It was not in the scope of their partnership, 
as law partners. Without the clear recognition of each 
partner, the one not participating in the creation of this lia- 
bility would not have been liable. Williams created the lia- 
bility, and Oliver ratified it as their joint debt by giving the 
note. This charged both with the debt. As to this transac- 
tion, these defendants must be viewed as partners, independ- 
ently of their law partnership. Viewed in that light, what 
notice was there of a dissolution—of a discontinuance of the 
right of each to bind the other in respect to this particular 
transaction? None whatever. The verdict of the jury was 
right, and the judgment granting a new trial was erroneous, 
and that judgment must be reversed, and the new trial re- 
fused, 
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WOMACK eé al., vs. WHITE et ai. 


1. E. D., a feme covert, who was entitled to a life-estate in certain ne- 
groes, the remainder to her children at her death, filed a bill against 
the trustee for account of hire and profits, and for his removal and the 
appointment of a new trustee, in which a decree was rendered. Four 
years afterwards, in the Court in which the decree was rendered, on 
the motion of the solicitors for E. D., in that proceeding, passed an 
order to amend that decree, so far as to direct the sheriff to sell one of 
the trust negroes for payment of fees for services in that suit. Upon 
suit brought by the children of E. D., after her death, against one 
holding under a sale made in pursuance of that order: Held, That 
such order so passed was void as against the plaintiffs, they not being 
parties to the same, having no notice thereof, and not represented 
either on the hearing when the order was passed, or the original bill to 
which it was amendatory. 

2. That a copy of the advertisement taken from the paper in which 
the sale was advertised, sworn to be such by the sheriff, who sold under 
that order, was admissible as evidence. 

2. That the purchaser at such sale got no title thereby as against these 
plaintiffs, and those holding under them are in no better situation, 
whether they bought with or without notice. 


Trover, in Sumter Superior Court. Tried before Judge 
PERKINS, at April Term, 1860. 


The children of Elizabeth Dinkins sued Joseph White and 
John S. Moore to recover a negro boy named Levi. On the 
trial, the plaintiffs introduced a deed from William P. Brown, 
the father of Mrs. Dinkins, dated May 8th, 1827, conveying 
seven negroes and their increase to one Mark M. Brown, to 
be held by him in trust for the separate use of Mrs. Dinkins 
during her life, and after her death, to be divided amongst 
her children. 

The plaintiffs further proved that the negro sued for was a 
child,of one of the negroes mentioned in said trust deed; 
that Mrs. Dinkins died in 1852, leaving them as her only 
children, and that demand had been made on the defendants 
for the negro in dispute, they having him in possession. 

They also proved that Horace Dinkins, husband of said 
Elizabeth, was appointed her trustee in lieu of the said Mark 
M. Brown, in 1844. They then proved the value of the ne- 
gro, and his worth for hire, and rested their case. 
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Defendants introduced in evidence the record of a bill filed 
in February, 1839, in favor of Horace Dinkins, as next 
friend of his said wife, against the said Mark M. Brown, her 
trustee under said deed, alleging his mismanagement of said 
trust property and his refusal to account with Mrs, Dinkins 
for the hire of the same, and praying that he be removed 
from his trusteeship, and that he account, ete. Also, the de- 
eree rendered on said bill, in which the jury found that the 
said Mark M. Brown had fully accounted, but decreed by 
consent of said Brown that he should be removed from said 
trusteeship, and that Thomas Bivins be appointed in his place. 
This decree was rendered in March, 1840. 

Defendants then proposed to read in evidence an order 

ranted by the Superior Court of Sumter county, at the May 
Ferm, 1844, amending the decree rendered on said bill so as 
to authorize and require the sheriff to sell a negro boy, Levi, 
mentioned in said decree, after advertising sixty days, for the 
purpose of paying E. R. Brown and Warren and Crawford, 
the solicitors of complainant in said bill, the fees which said 
complainant had agreed to pay them for filing and attending 
to the same. 

The plaintiffs objected to this evidence, on the ground that 
the Court granting said order had no jurisdiction, and that 
the same was a nullity. 

The objection was overruled, and the order was read, 

The defendant then proved by Green M. Wheeler, that 
the negro boy Levi was sold at sheriff’s sale on the 1st Tues- 
day in February, 1845, and bid off by Lot Warren at about 
$300 00. Wheeler also stated that Dinkins and his wife lived 
in 1839 in a poor house, and not as well provided for as per- 
- owning a life-estate in fourteen negroes ought to have 

een. 

A bill of sale from Lott Warren to Dudley & Sneed for 
the negro in dispute was then read, dated March 19, 1845, 
with warranty. 

Hugh M. D. King proved that James White bought the 
negro Levi from Dudley & Sneed in the year 1845, and that 
defendants were the heirs of said White, Joseph White being 
his executor. He heard Joseph White say he had run off the 
negro in 1853 to get him out of the difficulty. 

Wright Brady testified, that Mrs. Dinkins was poorly pro- 
vided for in 1839; that she and her husband and children 
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removed from Sumter to Marion county in 1839, or early in 
1840, and none of them resided in Sumter county in any part 
of the year 1844. 

John J. Hudson stated that he was the foreman of the 
jury which rendered the decree in 1840. It was a consent 
decree. Brown was not present, nor the plaintiffs, nor any 
guardian of theirs, nor were Mr. and Mrs. Dinkins present, 

Here the defendants rested their case. ’ 

Plaintiff introduced one Miller, who testified, that he heard 
Joseph White say, after this suit was brought, (Thomas Biv- 
ins and Horace Dinkins being present,) that when the ne- 
gro was sold to them, the understanding was, that he was to 
be carried out of the county, as the title was not good. 

Horace Dinkins testified, that he had no notice or infor. 
mation about the sale of the boy Levi until the evening be- 
fore the sale; that he attended the sale and forbade its taking 
place, but the sheriff paid no regard to him; that when the 
bill was filed against Mark M. Brown, Warren & Crawford 
and E. R. Brown agreed with witness and wife to attend to 
said case for $200 00 each, taking their joint notes for the 
same. After the decree in 1840, E. R. Brown came in wit- 
ness’ absence and got the negro Levi from witness’ wife. 
A few days thereafter, witness saw Brown, and it was then 
agreed between them that Brown was to hire out said negro 
until said fee notes were paid. Brown kept the negro from 
thence up to the sale in 1844; he, witness, had hired the ne- 
gro previously at $60 00 a year; he got the mother of Levi 
soon after his marriage in 1820, but did not consider her his 
until 1826; he knew of the deed of trust; was present when 
it was executed, and paid Judge Tracy for drawing it; he 
filed the bill for his wife voluntarily, and now, in open Court, 
disclaims all title to said negro Levi. 

Plaintiffs also proved by said Dinkins and Patrick Brady 
that Dinkins lived as well in 1839 as other people in his cir- 
cumstances. 

Green M. Wheeler testified, that he kept a file of the news- 
paper in which the sale of the negro was advertised, but the 
same has been destroyed; that before its destruction, A. J. 
Warmock, one of the plaintiffs, copied said advertisement in 
witness’ presence from said newspaper, witness reading out, 
and Warmock writing off the same; a copy advertisement 











= 


or 


SS oh © 





MACON, JUNE TERM, 1860. 699 


Womack e¢ al., vs. White e¢ al. 








was here shown to witness, being the one prepared as stated, 
and witness said it was a true copy. 

Plaintiffs then proposed to read said copy advertisement in 
evidence. Objection being made, the Court rejected it, and 

laintiffs excepted. 

Plaintiffs’ counsel then stated that they were surprised, 
and asked the Court to continue the case to enable them to 
procure a copy of the newspaper containing the advertise- 
ment. 

The Court refused to continue the case; and the evidence 
having closed, the jury returned a verdict for defendants. 

Before the jury retired, the Court charged as follows: 

That if it was proved that the Superior Court of Sumter 
county, in 1844, passed an order for the sale of the negro in 
dispute, and that said negro was afterwards sold by the sher- 
iff, in pursuance of said order, the purchaser got a good title 
against the plaintiffs. You will not look behind the order to 
see whether the same was regular or not. If the order of 
sale was passed by the Court, everything will be presumed in 
favor of its regularity, so far as the purchaser of the negro 


* under the order is concerned. 


And further: If there had been irregularities in procuring 
the order of sale in May, 1844, in such case, although War- 
ren and James White may both have had notice thereof, yet 
if Sneed, the intermediate purchaser, bought without notice 
thereof, then defendants can protect themselves under said 
want of notice in Sneed, in the same manner as if defendants 
had been innocent purchasers, without notice. 

To which charges plaintiffs’ counsel excepted, and which, 
together with the rulings of the Court already mentioned, 
are now assigned as error. 


B. Hiti.; W. A. Hawkins, for plaintiffs in error. 

H. K. McCay, contra. 

By the Cowrt.—Lion, J., delivering the opinion. 

The first question made in the record is, as to the admis- 
sion of the order, from the minutes of the Superior Court of 


Sumter county for the sale of the negro in controversy, as 
evidence against the objection of the plaintiff. 
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This order was passed and allowed by the Court at May 
Term, 1844, as an amendment to a decree that had been ren- 
dered in an equity cause that had been pending in that Court 
between Elizabeth Dinkins, by her next friend, Horace Din- 
kins and Mark M. Brown, a former trustee for the trust prop- 
erty secured to the separate use of Mrs. Dinkins for life, 
with remainder to her children, calling on him to account to 
her for the profits of said trust, and asking the Court for the 
appointment of a new trustee, and his removal; but which 
equity cause had been tried and a decree rendered at the 
March Term, 1840. The negro boy Lev, or Levi, was one 
of the trust negroes, and was embraced in the original bill 
and decree. 

To that bill the children of Mrs. Dinkins, and the plain- 
tiffs in the present action, and who were entitled to the ne- 
groes under the deed from William P. Brown, after the death 
of their mother, Mrs. Dinkins, were no parties, either direct- 
ly or indirectly. They were not represented in that suit. 

Upon these facts, we are clear that the order of the Court 
passed four years after the original cause had been disposed 
of, on the ex parte motion of the solicitors for the complain- 
ant in the bill did not affect or bind these plaintiffs, who were 
no parties to the original proceedings or amendatory order, 
and had no notice whatever of it. As to these plaintiffs, 
such order was absolutely null and void. A party, to be 
bound by a judgment, must be a party to such judgment— 
must have notice of the proceeding, so that he can be heard, 
else the judgment does not affect him or his interest. For 
these reasons, the Court ought to have excluded the order as 
evidence. 

2. The copy advertisement, as testified to by Wheeler, the 

sheriff, who sold the negro under the same, was competent 
evidence, and ought not to have been excluded. Wheeler 
testified that it was a copy of the advertisement taken from 
the paper in which the property was advertised for sale in 
his presence, and a copy of the advertisement under which 
the negro was sold. What higher evidence would the news- 
paper containing the advertisement have afforded than this? 
It was but a copy itself. What higher evidence would the 
original writing which the sheriff sent to the printer have 
been than this? That was but the act of Wheeler. So is 
this, and sworn to, 
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y It follows, from what I have already said, that the Court 
I erred in his charge as to the effect of the order of the Court 
t - at May Term, 1844. 

1 3. The purchaser, at the sale, by the sheriff, under the 
" order of May Term, 1844, got no title whatever by that sale 
and purchase, as against these plaintiffs, and for the reasons 
J I have already given ; and that is, that the order of sale was 
, null and void as to them, and the purchasers under the pur- 
chasers at such sale got no better title to the negro by such 
purchase than the first purchasers had, whether they bought 
with notice or without; and so the Court ought to have in- 
structed the jury. 

Judgment reversed. 





WILEY vs. WARMOCK eéé al. 


1, While a tract of land is held and known as a whole, a possession of a 
part may be a possession of the whole, to the extent of the paper title 
under which it is held. And so, too, where the whole tract, as such, is 
claimed by the adverse party, then perhaps the possession of a part 
may be construed into the possession of the whole. But where a tract 
or settlement of land is made up of different: lots or parcels, and the 
adverse claim is to one only, then the possession of another part of 
the tract cannot ripen into a statutory title as against the particular lot 
claimed. F 

2. Where five or ten acres of a lot of land, covered by water, is inclosed 
by a fence, in the absence of all proof to the contrary, the presump- 
tion is, that the act is done by virtue of the claim of right to the prem- 
ises so inclosed; and especially when the act is accompanied by a co- 
temporaneous declaration that both that lot, and the one contiguous, 
all belong to the occupant. 


Ejectment, in Lee county. Tried before Hon, ALEXAN- 
DER A. ALLEN, March Term, 1859. 
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For the facts of this case, see the opinion of the Court. 


WarREN & WARREN, and W. A. HAwKIns, for plaintiffs 
in error. 


Hives & Hoss, contra. 
By the Court.—Lumpxky, J., delivering the opinion. 


We think the Court erred in charging the jury that if 
Wiley inclosed a part of the lot No. 229, around the pond, 
simply to avoid making a fence through the water, and not 
under claim of title, then the statute did not bar the plain- 
tiffs, and they would be entitled to recover. 

Wiley owned a large body of land, some thirteen hundred 
acres, conveyed to him by Shotwell, and of which tract the 
lot in dispute made a part. He seeks to sustain his plea of 
the statute upon two grounds: Ist. That his occupation of 
a part of this tract is an occupation of the whole; and 2d. 
That his inclosure of from five to ten acres of a pond on lot 
No. 229, in 1845, more than seven years before this action 
was brought, gives him a statutory right to this particular 
lot. 

As respects the first position, it is true, only with this 
qualification: That where a tract of land is well known as a 
whole, possession of a part is possession of the whole, to the 
extent of the defendant’s paper title. So, too, where the 
claim of the adverse party is to the whole of the land, then 
the occupation of a part may constitute adverse possession of 
the whole. 

But where a large body of land is made up of different 
lots, and the claim of the plaintiff extends, only to one lot, it 
would be dangerous to hold that a settlement upon any part 
would oust the plaintiff of his right of entry to any part. 

But what is the proof as to the inclosure of from five to 
ten acres of lot No. 229 in 1845? The fence then built by 
Wiley has remained ever since. When he made this inclo- 
sure, so far from owning title in another, the overseers who 
were engaged in putting up the fence said it was all Wiley’s 
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land anyhow. There was no evidence to authorize the Court 
to qualify the possession of Wiley as it did by the charge. 
On the contrary, there was not only the open, visible, noto- 
rious occupation, but that, too, under claim of right by his 
agent or overseer. And if this be so, then, certainly, this 
partial occupation of lot No. 229, by an inclosure, was a pos- 
session to the extent of the boundary of the lot No, 229, the 
premises in dispute; and that being so, neither the charge 
nor the verdict of the jury, rendered probably on account of 
the charge, were sustained by the testimony. 

The motive of Wiley in fencing in the pond was demon- 
strated by the act, and his declaration was indicative of his 
motive, and in accordance with his act. 





McDOUGALD vs. MAITLAND, KENNEDY & CO. 


Where a case is to be transferred from an old county to a new one, lost 
Court papers in the case must be established, before the transfer, in the 
old county, and, until the Court papers have been turned over to the 
new county, there can be no prosecution of the case there, nor default 
in failing to prosecute it there. 


Motion, etc., in Chattahoochee county. Decision by Judge 
Krppoo, June Term, 1859. 


The bill of exceptions sets forth the facts of this case as 
follows : 


William Dougherty, Esq., moved the Court to grant an 
order, placing upon the docket of said Court a claim case of 
Maitland, Kennedy & Co., plaintiffs in fi. fa., against James 
C. Watson, defendant, and Duncan McDougald, claimant ; 
and in support of said motion exhibited the papers in the 
case, and two orders granted by the Superior Court of Mus- 
cogee county, ordering the papers in the case transferred to 
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this county. Said Dougherty stated that the land levied on 
was in the county of Chattahoochee, and that, when the first 
order was taken, the affidavit, bond and execution in the case 
were lost or mislaid ; that the affidavit and bond, after dilj- 
gent search, were not found until about twelve months since; 
and that the fi. fa. was not found until after the last term of 
this Court; and that the papers were not transferred sooner 
because of said loss. And he further stated: That he could 
not establish the bond and affidavit because he had never 
seen them; that the sheriff, on whose affidavit they had been 
once established, was dead, and, therefore, he continued the 
search, as before stated. 

The claimants showed the claim docket of this Court, on 
which the case was entered, and that a certified copy of the 
first order, transferring the case, was brought from Muscogee, 
and the case put on said claim docket ; and, also, an order on 
the minutes of the Court, at the August Term, 1858, dis- 
missing the levy in the case. 

The plaintiff’s counsel then showed that the case was on 
the appeal docket in Muscogee, and should have been placed 
on the same docket in this Court; that he had no notice of 
the order dismissing the levy, and did not know of the same 
until to-day ; that he had not attended the previous terms of 
the Court because of the loss of the papers aforesaid—beliey- 
ing the same had not been transferred. 

On this showing of counsel for plaintiff, the Court granted 
an order, rescinding the former order dismissing the levy, 
and ordered the papers to be filed and the case placed on the 
docket for trial. 

The counsel for claimant excepted thereto. 


JoHNSON & SLOAN, for the plaintiff in error. 


DouGHERTY, contra. 
By the Court.—StTEPHENS, J., delivering the opinion. 


This levy had been dismissed at a prior term of the Chat- 
tahoochee Court for want of proper prosecution without. no- 
tice to the plaintiff in execution, or his counsel, and the 
propriety of reinstating the case, turns upon the question: 
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Which was the proper county in which to establish the lost 
papers in the case, Muscogee, the old county, which had to 
transfer the case, or Chattahoochee, the new county, which 
had to receive it? The old county is the most convenient 
place for establishing the lost papers, because there are the 
officers who are most likely to have a knowledge of the pa- 
pers which are to be established. But the old county is the 
proper place, for a stronger reason. The Court, there, has 
to transfer the case, and a very essential part of the trans- 
fer is the turning over of the Court papers which are neces- 
sary to the further prosecution of the case, and when these 
papers are lost, they must be established before they can be 
turned over. The old county, therefore, is the proper place 
for prosecuting the case up to the point of putting it in con- 
dition to be transferred, and before this point was reached, 
the plaintiff could not be in default in failing to prosecute it 
in the new county. Before then, he could not prosecute it 
in the new county, for it was not there. For any remissness 
in prosecuting the case before the turning over of the papers, 
the old county, where the case was, was the proper place to 
move, and not the new county, where it was not. We think 
the case was properly allowed to be entered on the docket in 
Chattahoochee county, where the Court papers, pertaining 
to it, were turned over by the Court in Muscogee. 
Judgment reversed, 


VoL, XXX, —46 . 
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BAKER vs. SHEPHARD et al. 


I. Where two give a lien on their separate interest in the same property 
to a common creditor, the mortgage may be foreclosed separately 
against each. 

2. A claimant against a mortgage fi. fa. cannot take advantage of the 
act that the mortgage was foreclosed within twelve months from the 
granting of letters of administration upon the estate of the deceased 
mortgagor. 


Claim, in Stewart Superior Court. Tried before His 
Honor Wii1aM C. Perkins, October Term, 1859, 


B.S. WorR1Lt, for plaintiffs in error. 


B. K. Harrison, contra. 


By the Court.—LumMPKIN, J., delivering the opinion. 


It seems that John T. Warren and Charles H. Warren 
were jointly interested in two parcels of land. John T, 
Warren mortgaged his undivided interest, it being the one- 
half of each, to John W. Baker. After his death, John W. 
Baker instituted proceedings within twelve months, to fore- 
close his mortgage. Edward L. Shephard, the administra- 
tor of John T. Warren, was made a party to the proceeding 
of foreclosure without objection on his part. A rule absolute 
having been obtained, an execution was issued and levied 
upon the undivided interest of John T. Warren, deceased, 
in the mortgaged premises, the same being an undivided one- 
half interest in and to the following lands, to-wit: Lot No. 
48, in the 22d district of Stewart County, and the South- 
west corner of lot No. 60, in the same district of said county. 
A claim was interposed by Leonard Bryan, who, at the trial, 
objected to the execution—I1st, Because the foreclosure was 
separate, against John T. Warren’s interest only; 2d, Be- 
cause the proceeding of foreclosure was commenced and com- 
pleted from the granting of letters of administration upon 
the, estate of John T. Warren, deceased. 

The Court sustained the objection and dismissed the levy, 
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and counsel for plaintiff in the mortgage fi. fa. excepted to 
the decision and now assigns the same as error in this Court. 
1. As to the separate foreclosure, there is nothing in that. 
2. Shephard alone could object to the prematurity of the 
proceeding. The Law is for the security of the executor or 
administrator of any estate, to protect the representative 
from suit until he can ascertain the condition of the estate. 
If he see fit to waive the privilege and incur the personal 
risk, it is not for claimants or third persons to complain. 
They have nothing to do with the matter. The judgment of 
foreclosure within the twelve months is as regular and valid 
as to them, as if made afterwards. Let the claimant exhibit 
his better title to the mortgaged premises, or any other mer- 
itorious defense to the mortgage. This he would be com- 
elled to do, no matter when the mortgage was foreclosed. 
He has been cut off from no right. He could not be heard 
against the mortgage proceeding. His day does not come 
till afterwards. He is not entitled at any time to the benefit 
of a personal privilege provided for and guaranteed only to 
the representative of the deceased mortgagor and for his per- 
sonal protection. 





TENNELL, adm’r, vs. FORD eé al. 


1, When a testator directs his property to be divided between his wife 
and children, and then directs that the share of a child shall go over 
to the survivors, if such child shall die before arriving at age or with- 
out issue, there is no estate-tail, and the limitations over are valid. 

2. In such cases, “or’’ will be construed ‘‘and,’’ and the share of a 


child will not go over after he arrives at age, though he dies without 
issue. 


In Equity, from Clay County. Decided by Judge Kip- 
Dov, September Term, 1859. 


The plaintiff in error filed his bill, as the administrator of 
William P, Ford, deceased, against Ann, A. Ford and Flem- 
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ing Law, who intermarried with Calidonia Ford, daughter of 
Ann A. Ford, for a partition of property, real and personal, 
jointly held by the defendants and deceased, in his lifetime, 
as was alleged, and for an accounting by defendants to com- 
plainants for the share of deceased in said property and in 
the rents, issues and profits thereof in defendant’s hands, 

At the trial Term of the case, counsel for the parties agreed 
to submit, to the decision of the Court below, the question 
which arose out of the construction of the will of William P, 
Ford, sen., deceased, and which involved the chief point of 
controversy between the parties; which will is as follows; 


“GEORGIA, Earty County: 


“Tn the name of God, Amen: I, William P. Ford, of the 
County and State aforesaid, being of sound mind and dispos- 
ing memory, and concious that we must all die, do make and 
ordain this my last will and testament: 


“ First. I wish all my present debts to be paid. 

“Second. That my property, both real and personal, to be 
kept together until my children arrive at age or marry, then 
to be equally divided between them and my companion. 
Should either of my children die before arriving at age or 
without issue, their share to be equally divided between the 
survivors. That portion falling to my wife, Ann A. Ford, 
at her death, to revert to the benefit of my children, viz: 
William P. Ford, Caledonia Ford, and James Albert Ford, 
and their heirs. 

“Third. Should my executors deem it advisable, they are 
authorized to sell that portion of my real estate known as my 
mil] tract, 

“Fourth. My plantation on the Chattahoochee river, I 
wish kept up, and the proceeds of the farm, after defraying 
all necessary expenses, to accrue to the benefit of my wife 
and children until a division shall be made. It is my desire 
that my children shall be educated liberally and completely, 
and my sons may choose such professions as to them may 
seem meet. 

“Fifth. I constitute and appoint James P. Holmes exec- 
utor, and my wife, Ann A. Ford, my executrix, of this my 
last will and testament. 

“In witness whereof, I have hereunto set my hand and 
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seal, this nineteenth day of April, eighteen hundred and 
forty. 
7 Signed) “WM. P. FORD. 
“Signed, sealed and delivered in presence of 

“ Joun Dit, 

“M. J. HoLiey, 

“SaMUEL GAINES.” 


It was further agreed that William P. Ford, complainants’ 
intestate, died without child or children, leaving his wife, 
Caroline A. Ford, his sole heir still in life. James Albert 
Ford died after the death of his father, and before the death 
of his brother, and before arriving at twenty-one years of 


age. 
The Court below decided that William P. Ford’s share of - 
the estate went over, after his death, to his surviving mother 
and sister, there being no estate-tail created in said will, and 
therefore that plaintiff could not recover. 
To this decision counsel for plaintiff excepted, and as- 
signs the same as error. 


CULLENS, for plaintiff in error. 
Law &.Srs, contra. 
By the Court.—STEPHENS, J., delivering the owinion. 


1. For the reasons given in the case of Burton vs. Black, 
decided during the present Term, we do not think that this 
will creates an estate-tail in the children of the testator, and 
we think the limitations over in favor of the survivors are 
valid. 

2. The only other question is, have the events happened 
on which those limitations are to take effect? We think that 
in the case of Albert, they have, and that in the case of 
William, whose administrator is suing, they have not. The 
share of each child is to go over to the survivors, if he dies 
before arriving at age or without issue. Albert died before 
arriving at age and without issue, and his share clearly goes 
over. Before passing from his share, I will state what goes 
over, and to whom it goes, He took one-fourth of the tes- 
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tator’s estate on the division between the three children and 
the widow. That fourth goes over, and being. an estate in 
possession, it was recoverable at his death. He also took 
one-third of his mother’s share, in remainder after her death, 
That third of another fourth being a vested remainder, goes 
over also, but being a remainder, cannot be recovered until 
it falls into possession at her death. We think the term 
“survivors,” to whom it goes, includes only his surviving 
brother and sister, and not his mother. The language is, 
“should either of my children die, etc., his share shall go to 
the survivors ;” that is to say, to the survivors of the chil- 
dren. This view is corroborated by the subsequent direction 
that the share of the wife shall go to the children after her 
death, showing that what was given to her was not intended 
as a final disposition of the property, while the gift to the 
“survivors” is an evident finality. Now, as to William’s 
share: Under a strict construction of the words of the will, 
his share also would go over, for it is to go over if he dies 
before arriving at age or without issue, though not before 
arriving at age. But we think this is just the case where 
“or” is to be construed “and.” When the testator said that 
the estate should go over if the first taker should die before 
arriving at age or without issue, he meant and without issue, 
intending that it should not go over, but should continue as 
he had given it, if the first taker should either arrive at age 
or leave issue at his death. This is the necessary construc- 
tion in order to make the testator consistent with himself. 
The causes which he intends to have the effect of retaining 
the estate in the first taker, are not whimsical or irrational, 
but have a reason and force in them which show their scope 
and extent—the influence that each had on the mind of the 
testator, and the effect that is due to each of them, These 
causes are the full age of the first taker, and the existence of 
issue of his at his death. Why was the full age of the first 
taker to have any influence in retaining the estate in him? 
Because, at full age, he would have the judgment of a full- 
grown man, and the legal capacity to dispose of the property 
for himself. The indication from this is, that the testator in- 
tended to concede to the first taker at least some power of 
disposition over the property, after he should be in a situa- 
tion to exercise it with judgment and effect. I make no sug- 
gestion at present as to the extent of the power. I only say 
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that the full age of the first taker could confer no quality 
except a capacity for disposing of the property, and that the 
only indication from that source is, that the testator intend- 
ed to abandon to another some portion of the power of dispo- 
sition. We get no light from this quarter as to the testator’s 
own wishes or preferences concerning the course of the prop- 
erty beyond the life of the first taker, but we do get light 
on that point from the part which is to be played by the 
“issue” of the first taker. I do not mean to say that the 
testator intended the issue to take any direct interest as pur- 
chasers under his will, but I do say that he wished them to 
have the benefit of the property. It is wholly immaterial, 
so far as the present purpose is concerned, whether he ex- 
pected them to get that benefit directly as purchasers, or in- 
directly as heirs at law of the first taker, The true point 
is, that here is the only place where we get an indication as 
to what persons were preferred by the testator after the 
death of the first taker, and that the indication is in favor of 
the issue. Why should the existence of issue be allowed to 
have the least influence in preventing the estate from going 
over? ‘True, the testator makes no disposition in their favor, 
and does make a disposition in favor of the remaindermen 
over; but when he indicates that, so far as his own wishes 
go, the estate ought to be kept from going over for the sake 
of an uncertain benefit to the issue, rather than go over for 
the certain benefit of the remaindermen, he shows how strong- 
ly he preferred the issue to the remaindermen. This assures 
us that the testator, when he was making a disposition of his 
own, and not intrusting the disposition to another, did not 
intend to make a disposition which would put the property 
beyond the reach of the issue for the benefit of the remain- 
dermen, in the very probable event of the first taker’s dying 
aminor. He would not hold back the estate from going over, 
for the benefit of the issue who could get only such of ‘the 
property as might be left to them by an adult first taker with 
a legal capacity of alienating it, and yet, refuse to hold it 
back for the benefit of issue who would take from a minor 
ancestor without power of alienation, And yet, the testator 
does make just such a disposition, if he really intended what 
he said, that the estate should go over, if the first taker 
should die either before arriving at age or without issue. 
These words carry the estate over, if the first taker dies be- 
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fore arriving at age, although he may leave issue. This ig 
against the necessary force of the motive which the testator 
himself reveals to have been operating on his mind. The 
use of the word “or” is against the whole current of his 
thought, and we know, therefore, that he did not mean “ or,” 
but did mean “and,” which is required by the force of that 
current. The fact that there is in this case no issue to be cut 
out, is immaterial. The question is one of intention in the 
testator. He meant “and” when he said “or;” that is to 
say, he meant that the estate should not go over, unless the 
first taker should die, not only without issue, but also before 
arriving at age. William died without issue, but after he 
had arrived at age. His share, therefore, did not go over, 
and his administrator is entitled to recover it. 
Judgment reversed. 





BELL é al., vs. RAWSON e¢ al. 


1, The appearance of a principal in a ca. sa. bond at the term when he 
is bound to appear, is a discharge of his sureties. 

2. After a defendant in ca. sa. has given bond, his rearrest under the ca. 
sa. at the instance of the plaintiff, is a discharge of. the sureties. 


Motion to set aside Judgment, in Baker Superior Court. 
Decided by Judge ALLEN, at May Term, 1860. 


A ea. sa. process having issued in favor of Rawson & Mori- 
man, against James D. Hampton, returnable to the Novem- 
ber Term, 1858, said Hampton was arrested thereon by the 
sheriff during the session of the Court at the preceding May 
Term, and was, by order of the Court, discharged because 
he was then in attendance upon the Court as a party in an- 
other suit. It appears that he was subsequently arrested, 
and gave one Keaton as his security on ca. sa. bond, and that 
his was surrendered up in Court by his security at the next 
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November Term and placed in the custody of the sheriff, 
when he gave a second bond, with James B. Bell and others, 
as his securities thereon, for his appearance at the next term 
of said Court. At the November Term, 1859, said bond was 
forfeited and judgment entered up against the parties thereto 
on account of the non-appearance of the said Hampton. On 
which judgment a fi. fa. was issued against said prineipal 
and securities, and was proceeding against them, when said 
securities filded their affidavit, alleging that said fi. fa. was 
proceeding against them illegally on several grounds, which 
the Court, on the hearing, overruled. 

The defendants then moved the Court to set aside said 
judgment of forfeiture on several grounds stated; among 
which are the following, and the only ones deemed necessary 
to be here given : 

Ist. Because the said James D. Hampton, the principal de- 


. fendant, did “appear” at the May Term, 1859, of said 


Court. 
2d. Because plaintiffs, under said ca. sa., arrested said 


Hampton, thereby taking him from the custody of his sure- 
ties and placing him in that of the sheriff, who released him 
from his custody by Hampton’s giving another ca. sa. bond 
with other security. 


SmiTH, for plaintiff in error. 


SrrozIER & SLAUGHTER, contra. 


By the Court.—StTEPHENS, J., delivering the opinion. 


1, This was a motion to vacate a judgment of forfeiture 
which had been rendered without notice to the defendants. 
Any cause which would have been good to prevent the judg- 
ment, was therefore good to vacate it. One cause assigned 
was, that the principal had in fact appeared at the term 
when he was bound to appear. This Court, in the case of 
Tucker vs. Davidson, 28 Ga. Rep., 536, held that the ap- 
pearance of the principal is all for which his sureties on a 
ca. sa. bond are liable. This ground, therefore, was a good 
one, 

2. Another ground was, that the principal had been taken 
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out of the custody of his sureties by the plaintiffs in ca. sa,, 
through a second arrest under the ca. sa. The sureties say 
that they were discharged from their bond, because the act 
of the plaintiffs in ca. sa. had deprived them of their legal 
power to comply with it. Surely this also was a good ground 
for vacating the judgment. 

Judgment reversed. 





CAIN vs. BUSBY e¢ al. 


1. It is error in the Court to charge the jury on a state of facts not war- 
ranted by the evidence. 

2. If one who claims title to property be present when another makes a 
voluntary conveyance to third persons and does not object to the mak- 
ing of such deed, it is a circumstance to show that such person had no 
title to the property conveyed, but recognized the title to be in the 
donor. 

8. Although the charge excepted to is evidently a mistake, still, if it 
stands in the record as the act of the Court, and is erroneous, such er- 
ror must be corrected. 

4, Although a party impliedly admit title to be in another, he may, not- 
withstanding, show that he had the title, and if he does, satisfactorily, 
his title will be protected against such admission. 

5. It is illegal for a witness to testify that one made other deeds of gift 
of all her property among her children. The deeds themselves are 
the best evidence of the fact, as well as of what they conveyed. 


Trover, from Baker Superior Court. Tried before Judge 
ALLEN, November Term, 1859. 


Nimrod Busby, jr., and wife, and Samuel A. White, guar- 
dian of Mary Jane Cain and John R. Cain, jr., brought 
their action against John R. Cain to recover four slaves, viz: 
Mary, Harriet, Martha and Green. 

On the trial, the plaintiff in the Court below introduced 
the following evidence: 
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Silas A. Stokes testified, that he wrote the deed of gift 
from Lydia Cain to Benjamin Cain’s children; he was one 
of the witnesses; saw it executed by the donor, Mrs. Cain; 
was executed on the day it bears date; plaintiffs are the 
children of Benjamin Cain; White, who sues as guardian, 
married the widow of Benjamin Cain; Elizabeth Cain married 
Busby, one of the plaintiffs; she is under 24 years of age; 
John R. Cain, another of the plaintiffs, under 21 years; the 
deed was made at the house of Penelope Cain, widow of Ben- 


jamin, in Macon county, Georgia; Lydia Cain, the donor, 


lived a little piece off, in the same neighborhood ; defendant 
lived with his mother; Lydia Cain, defendant’s mother, 
moved from Emanuel to Macon county; she resided there 
when witness moved to the county of Macon in 1834 or 735; 
defendant moved to the county some years after, and lived 
in the same house with his mother, Lydia Cain; during all 
this time the negroes were in the possession of Mrs. Cain, 
including the time she and defendant lived together; Lydia 
Cain had possession more than four years before execution 
of the deed ; the defendant moved away from Macon county 
in 1845 or ’46; does not know whether he carried the prop- 
erty mentioned in the deed with him; Lydia Cain was not 
in debt at the time of executing the deed; does not know 
what was the condition of defendant at the time; defendant 
was present or about the house when the deed was executed ; 
helped witness bring the table on which the deed was writ- 
ten; at the same time, Mrs. Cain made similar deeds of all 
her property to her other children, one of which was to de- 
fendant ; Benjamin Cain’s children were the grandchildren of 
Lydia Cain; the latter remarked at the time that she would 
have to keep her negro woman Mary to wait on her while 
she lived; at the date of the deeds, she had no negroes ex- 
cept Mary and her children. 

The deed of gift from Mrs. Cain, dated June 16th, 1842, 
for Mary “and her increase,” to Elizabeth Ann, John R. and 
Mary Jane, heirs of Benjamin Cain, deceased, was then read. 
Said deed recorded in 1845. 

Mary Simpson testified, that she saw the woman Mary at 
defendant’s house in 1851; saw her last in 1852; she was 
cooking and doing house work; did not see defendant use 
any control over her, though she was waiting on defendant’s 















SUPREME COURT OF GEORGIA. 


Cain vs. Busby et al. 


716 














wife; knew Martha, who was about 9 years old; did not 
know the names or ages of the other two. 

Pleasant A. Waddell testified in relation to the value of 
said negroes. 

Frederick J. King testified, that defendant told him that 
his motive for going to Randolph county was to run Mary 
and her children after his mother’s death, and to keep them 
out of the hands of Samuel White. He testified in relation 
to the value of the hire. Lydia Cain died in 1849. 

Pleasant A. Waddell again testified, that said negroes 
were in possession of defendant from the year 1847 until the 
year 1852, with the exception of three or four months; de- 
fendant had said negroes run off to Early county, and were 
then in possession of James Crawford, and during the time 
Crawford had them, the defendant told witness that Samuel 
White never should have them in his possession, and that he 
was willing to settle with the heirs and pay them $200 00 
apiece for their claim on said negroes. 

Frederick J. King testified, that there was a division of 
negroes by Lydia Cain, and witness received one of the deeds, 
made to his wife’s heirs, of the same family of negroes ; de- 
fendant went with witness and saw the deed recorded, and 
made no objection to it; heard him say he had bought Snell’s 
interest, who was one of the heirs of Lydia Cain, and that he 
intended to buy the interest of the other heirs. 

Jesse Robson testified, that he knew Mary, a negro wo- 
man, in possession of defendant, ever since in 1845, with her 
children. He gives their value, ete. 

Frederick J. King again testified, that he heard defend- 
ant say, between 1840 and 744, that he was not able to pay 
his debts, and was $1,200 00 worse than nothing; knows of 
no property he owned or claimed from 1844 to’49 ; he got into 
a fight with Hiram Hall, bit a piece of his lip, and Hall got 
a warrant for him; he was lying out, and his mother inter- 
ceded and settled the case, and defendant came to witness’ 
house and the case was there settled; his mother gave five 
cows and calves to settle the case; was acquainted with her 
from 1834 to ’44; she never was enthralled with debt in any 
way while he knew her; she was arrested in a case of trover 
to compel her to give up William T. Cain’s property, which 
property she had in possession; she never was arrested 
for debt during her life; defendant paid no debts for his 
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mother, so far as witness knew; she generally settled his; 
witness did have a negro woman named Mary, in right of 
his wife, in possession; never sold her to any person; Mrs. 
Cain, witness’ mother-in-law, got witness to make a deed to 
her “ for satisfaction,” and when witness went to sign it, saw 
it was to John Cain; never received any anything from de- 
fendant for said negroes; the negroes were then in Mrs. 
Cain’s possession, and were never out of her possession du- 
ring her life. 

The plaintiff here closed. 

Defendant then introduced the following evidence: 

James Hatfield and wife testified: That they had known 
Lydia Cain from 1840 to ’44, and regarded her as unsound 
in mind, and wholly unfit to transact any sort of business ; 
witnesses came to that conclusion from the fact that it took 

-gome one to mind her when she was with them. 

Elvira Hatfield says that she frequently heard Lydia Cain 
say that the negroes that were there were for John R. Cain. 

Jane Lanier and Mary King testified: That Frederick J. 
King, by virtue of his marriage, became entitled, from the 
estate of Nathaniel Cain, to four negroes—a woman named 
Mary and her three children; Mary is now in possession of 
John R. Cain, and has been for a number of years before he 
came to Randolph county ; he has been in Randolph since 
1845, and has claimed the negroes all the time as his own; 
Mary’s children now in possession of defendant are, Jack, 
Harriet, Martha, Nicey, Charles and Isaac; defendant claimed 
Mary and her children before and after Mrs, Cain’s death. 

A deed dated Ist day of February, 1836, from Frederick 
J. King to John R. King, conveying to him all the interest 
of the former in the estate of Nathaniel Cain, deceased, in 
consideration of the sum of $100 00, was then read to the 
ury. 

Also, a bill of sale, dated 21st day of February, 1845, 
from Lydia Cain to Barnabas L. W. Snell for Mary and her 
children, in consideration of the sum of $500 00. 

Also, a bill of sale of same date from said Snell to defend- 
ant for Mary and her children, for the consideration of $500, 
and which recites that said negroes of right belong to said 
defendant. 

The jury having returned a verdict for the plaintiff, coun- 
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sel for defendant moved for a new trial on the grounds fol- 
lowing: 

Ist. Because the verdict is contrary to law and the weight 
of the evidence. 

2d. Because the verdict is contrary to the charge of the 
Court. 

3d. Because the Court erred in its charge to the jury in 
this, viz: “ That if the jury believe, from the evidence, that 
Lydia Cain, for four years previous to 1842, held the prop- 
erty sued for adversely, claiming the same, and made the 
deed of that date to plaintiffs, and the defendant was present 
consenting to the same, and took a benefit therefrom, then 
the plaintiffs are entitled to recover in this case. 

“That if the above is true, then it would make void the 
deed both of 1836 and 1845, so far as this case is concerned. 

“That the deed of 1845 conveyed no title from Lydia 
Cain, if she made the deed of 1842. 

“ That the deeds of 1836 and 1845, the one reciting the 
other, must be construed to mean one paper and one transac- 
tion, and must stand or fall together; and if the jury believe 
they were obtained by fraud, then they are void as to the 
plaintiffs.” 

4th. Because the Court erred in refusing to charge as re- 
quested by defendant, but in qualifying the same, as herein- 
after stated : 

1st Request. “ When two persons are in possession of per- 
sonal property, one being without title, and the other with 
it, the possession is in the latter.” 

The Court charged this as true, when the possession of 
both parties took place at the same time; but the proposi- 
tion did not apply when both parties did not go into posses- 
sion at the same time. 

2d. “That the silence of the defendant at the time of the 
voluntary conveyance to plaintiffs, does not estop him from 
setting up his previous title, his silence not being any fraud 
on them, if they paid no value.” 

The Court qualified the request by stating, ‘unless defend- 
ant took some benefit or advantage thereby.” 

3d. “ That a voluntary conveyance of a slave, if not put 
on record within twelve months, is void as against subsequent 
purchasers without notice; and if the jury believe that Snell 
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was such a purchaser, then the plaintiffs are not entitled to 
recover.” 

This the Court qualified by stating that the deed of 1854, 
reciting the deed of 1845, are to be construed together as 
one act. 

5th, Because the Court erred in allowing the witness Stokes 
to testify that Mrs. Cain, at the time of making the deed in 
1842, made deeds of gift of all her property amongst her 
children, defendant’s counsel objecting thereto, on the ground 
that the deeds were better evidence of what Mrs, Cain did 
with the property at the time. 

The Court refused the motion for a new trial, and counsel 
for defendant excepted. 





Vason & Davis, SuavGHTER & ELY, for plaintiff in er- 
ror. 


No appearance for defendant. 
By the Court.—Lyon, J., delivering the opinion. 


The testimony in this case is very conflicting and unsatis- 
factory—so much so, that it is impossible to tell, with any 
degree of confidence or certainty, where the true title is. 
To illustrate: Stokes, who is a witness for the plaintiffs in 
the suit, testifies, that Lydia Cain, under whose deed of gift 
the plaintiffs claim, was living in Macon county in 1834 or 
1835, when he moved to that county. Defendant moved to 
that county some years after and lived with his mother. Dur- 
ing all the time, however, before and after defendant moved to 
Macon, old Mrs. Cain had possession of the negroes. She 
had possession more than four years before the deed was 
made. Defendant was present at the making of the deed, 
and made no objection. This is all of the plaintiff’s title, and 
looks like a plain one. On the other hand, Frederick J. 
King, a brother-in-law of Cain’s, introduced by the plaintiffs, 
says, he had this negro woman Mary in right of his wife, and 
made a deed of her to the defendant, though he made it to 
satisfy old Mrs. Cain, his mother-in-law, and intended to 
make it to her, but when he signed it, said that it was to 
John R. Cain. The deed he did make to John R. Cain—at 
least the one that was put in evidence—was for his interest 
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in the estate of Nathaniel Cain, deceased, and no negro’s 
name is mentioned, nor any other property, and purports to 
be in consideration of $1,000 00. Mary King, the -wife of 
Frederick, and sister of defendant, and Jane Lanier, another 
sister, both testify that Frederick King, by virtue of his 
marriage, became entitled to Mary and her three children 
from the estate of Nathaniel Cain. Now if this is true, the 
negroes did not belong to Lydia Cain, so as to enable her to 
convey them to the children of Benjamin Cain. But if they 
belonged to the defendant, why did he want to run them off, 
to keep White, the guardian, from getting possession of them? 
or why was he willing to buy the interests of the heirs in 
these negroes and give them $200 00 apiece for their inter. 
ests? And I will remark here, these admissions were not 
applicable to the plaintiffs, though used in that way. The 
heirs John R. Cain alluded to were the heirs of Lydia Cain 
or Nathaniel Cain, for he says, in immediate connexion with 
these admissions, that he had bought Snell’s interest, one of 
the heirs, the witness says, of Lydia Cain, but he was also of 
Nathaniel Cain. Now, a very pertinent inquiry arises here: 
How did Lydia Cain acquire title to these negroes, if she 
ever had one? It strikes me that an answer to that question 
might end the doubt. Some of these witnesses, the children 
of old Mrs. Cain, ought to be able to explain the whole mat- 
ter. They have not done so, but have left the matter in so 
much doubt, that it is difficult, if not impossible, to tell 
where the true title is. As it stands, it is a question ex- 
clusively for the jury to determine. 

1. Wethink, under the facts of this case, the Court below, 
instead of charging the jury, “that if they believe, from the 
evidence, that Lydia Cain, for four years previous to 1842, 
held the property sued for adversely, claiming the same, and 
made the deed of that date to plaintiff, and defendant was 
present consenting to the same, and took a benefit therefrom, 
then the plaintiffs are entitled to recover,” should rather have 
charged, that Lydia Cain must have been in the possession 
of these negroes for four years previously to 1842, holding 
and claiming them adversely to John R. Cain, to entitle 
plaintiff’s to recover against defendant under a statutory title 
in her favor, but if she held possession of the negroes joint- 
ly with him during that period, such possession coud not 
create a statutory title in favor of, or against either. 
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9, That if defendant was present when Lydia Cain made 
the deed of 1842 to plaintiff, and did not object thereto, it is 
a circumstance going to show that at that time he had no 
title to the property himself, but recognized the title as being 
in Lydia Cain. ‘The evidence did not altogether authorize 
the charge as given. The evidence showed her to be in pos- 
session, but it also showed defendant to be equally in posses- 
sion. The evidence did not show that either claimed ad- 
versely to the other, nor was there any evidence that the de- 
fendant assented to the making of the deed. It is true that 
he was about the house, and very probably knew of its exe- 
cution, but he did not assent or object, as the evidence dis- 
closes, and in a case of so much doubt as this, a very slight 
misdirection might make a very material difference in the 
finding. 

Neither should the Court have charged the jury, “ that 
the deed of 1845,” (alluding to the deed from Mrs. Cain to 
Snell), “conveyed no title from Lydia Cain, if you believe 
she made the deed of 1842.” That deed purports to be for 
a valuable consideration, and if it was so in fact—of which 
the jury were to judge—it did convey a title, notwithstand- 
ing she had made the deed of 1842, which is a voluntary one; 
that is, conceding that the negroes belonged to Mrs. Cain ; 
besides, that charge takes it for granted that the title was in 
Mrs. Cain, which the defendant denies. 

8. The charge of the Court, “that the deeds of 1836 and 
1845, the one reciting the other, must be construed together, 
to be one paper and one transaction, and must stand or fall 
together, and if the jury believe that the deeds were obtained 
by fraud, then they are void as to the plaintiffs,” was evi- 
dently a mistake. The Court must have alluded to the two 
deeds, one made by Mrs. Cain to Barnabas L. W. Snell, 
dated 21st February, 1845, and the one from Snell to de- 
fendant, dated 28th October, 1854, for the latter deed does 
recite the former, and goes very far to show that the first 
deed was a contrivance to get a title into John R. Cain for 
the negroes, but the deed of 1836 is from a different person, 
and has no connection with either of the others. Se 
upon the record as the charge of the Court, it is error, an 
must be corrected. 

The Court ought to have given the charge requested by 
counsel for defendant, and without qualification; that is, 

Vou, xxx—47. 
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‘“ that the silence of the defendant at the time of the execu- 
tion of the voluntary conveyance to plaintiff, does not estop 
him from setting up his previous title.” The effect of the de- 
fendant’s silence at the making of that deed, as we have 
stated, was only a circumstance going to show that he had no 
title at the time, but recognized the title as being in Mrs, 
Cain ; but still, if the negroes really belonged to him at the 
time, or did not in fact belong to Mrs. Cain, it is his right to 
show it; and if he does show it satisfactorily, he will be re- 
lieved from the effect of such implied admission. He is not 
estopped from denying either that she had the title, or that it 
was not in him. An estoppel zn pais exists only when third 
persons have acted in the faith of such admissions, and 
changed their condition in consequence. If, for instance, 
third persons had bought the negroes from the donees under 
that deed, on the faith of such admissions, then the defendant 
would be estopped from setting up his own title in opposi- 
tion to that: Jones vs. Morgan, 13 Ga., 526. 

It was improper for the witness Stokes to state in his evi- 
dence, against the objection of defendant’s counsel, that Mrs, 
Cain, at the time of making the deed to the plaintiff in 1842, 
made other deeds of gift of all her property among her other 
children. If she did in fact make such deeds, the deeds 
themselves were better evidence of the fact, as well as of what 
they contained. 
Judgment reversed. 
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FRITH vs. THE JUSTICES OF THE INFERIOR 
COURT. 


A judgment ordering a road to be opened, rendered on the report of 
reviewers who are not sworn, is erroneous. 


Certiorarit, in Randolph Superior Court. Decided by 
Judge PERKINS, at May Term, 1860. 


In the year 1859, the Justices of the Inferior Court of 
Randolph county appointed certain commissioners to review 
and report on the laying out of a certain road to lead out of 
Cuthbert, Ga., through a ten acre lot adjoining the town of 
Cuthbert, in the. possession of the plaintiff in error. The 
commissioners reviewed the premises and made a report in 
favor of opening said road, ete. 

Afterwards, the Inferior Court appointed certain persons 
to assess the amount of damages accruing to the owner of the 
land on account of the proposed road, and which appears’ to 
have been done without notice to the owner of said lot. 

The assessors reported the damages to be one hundred dol- 
lars, to be paid to the owner of said ‘ten acre lot on the ter- 
mination of a suit between John Roe and Mrs. Frith respect- 
ing the titles to said lot. 

It further appeared that the commissioners and assessors 
acted in the premises without being sworn. The reports 
above stated were made the judgment of the Court, and an 
order passed making a highway through said lot. 

Mrs. Frith being dissatisfied with these proceedings, car- 
ried the same by certiorari to the Superior Court, asking that 
the same be set aside on various grounds: Want of notice of 
the proceedings in their several stages; uncertainty as to the 
width of the road; the damages to be paid to her upon 
a condition, and not absolutely ; the failure of the reviewers 
and assesors to be sworn, ete. 

On hearing the certiorari, the Court adjudged that the 
same be sustained as to the assessment of damages, and that 
the judgment of the Inferior Court be affirmed as to their 
right to open the road to the extent of thirty feet. 

To which decision the plaintiff in certiorari excepted. 
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Hoop, for plaintiff in error. 
Dovewass & Dova.ass, contra. 


By the Court—StEPuEns, J., delivering the opinion. 


The statute requires the reviewers to be sworn, and we 
think that on account of the failure to swear these reviewers, 
the whole judgment, which was founded on their report, 
ought to have been set aside. 

Judgment reversed. 





McLAIN & WEST vs. DENSMORE & KYLE. 


When an application is made for a new trial and refused by the Court, 
a certificate by the presiding Judge to this fact does not amount toa 
certificate as to the truth of the grounds upon which the motion was 
made It may be that the rule was denied, because the statements 
embodied in it were not in accordance with the facts which transpired 
in the cause. 


Complaint, from Sumter county. Tried before Judge 
ALLEN, at August Adjourned Term, 1859. 


Densmore & Kyle brought suit against McLain & West 
for the recovery of $1,270 92, being the price of goods sold 
and delivered by defendants in error, who were merchants 
in Baltimore, to the plaintiffs in error, merchants in Americus, 

The defendants, in the Court below, pleaded—Ist, The 
general issue; 2d, That the account sued on had been paid 
off and discharged by the taking and accepting of Miller & 
West’s notes for the amount of the debt. 

On the trial, the plaintiffs proved by Thomas Mahool, by 
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commission, that some time previous to the date of the bill 
the witness was in Americus, Ga., when McLain & West 
gave to him an order to furnish goods mentioned in the bill. 
The order was forwarded by him to Samuel B. Owings. Sub- 
sequently, he had a conversation with defendants, and they 
acknowledged they had received the goods, and considered 
themselves bound to pay for them. 

There was never a note or notes given to S. B. Owings for 
said bill of goods ; he does not know of his own knowledge 
fhat defendants gave an order to plaintiffs for goods; the or- 
der was given to witness to obtain the goods for them, and 
the order was forwarded to S. B. Owings; he does not know 
of his own knowledge from whom S. B. Owings purchased 
them ; the defendants acknowledged they had received the 
goods from Densmore & Kyle, and expected to pay for them ; 
cannot recollect the precise date of the admission of defend- 
ants, as to the correctness of the bill, but thinks it was some 
seven or eight months after the bill; the admissions were 
made verbally, and not in writing. 

S. B. Owings testified, by commission, that his agent, Mr. 
Mahool, was in Americus, Ga., a short time previous to the 
date of the account, and sent him, witness, an order for the 
goods named in the account, and requested witness to pur- 
chase the goods on account of the defendants; witness pur- 
chased them of Densmore & Kyle on account of McLain & 
West; has never heard defendants speak of the account, 
never having seen either of them ; there never was a note or 
notes given to 8. B. Owings or 8S. B. Owings & Co., for or 
on account of said goods; he is not aware that defendants 
gave any order except the one as stated. 

Edward J. Palmer testified, by commission, that he is the 
clerk and book-keeper of the plaintiffs ; the account is made 
out in witness’ hand-writing; S. B. Owings called at the 
counting-room of plaintiffs and left the order for the goods 
named and charged in said account, and directed them to be 
charged to McLain & West, which was done; the goods were 
forwarded and the bill made out in defendant’s name; Dens- 
more & Kyle received the notes, as witness thinks; two notes 
signed by Miller & West for the amount of the account re- 
ferred to; the notes were not paid, but were protested; there 
were not any notes given, in my knowledge, to S. B. Owings 
or 8S. B. Owings & Co., for the said bill of goods; he does 
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not know of any order given by McLain & West for the 
oods. 

Thomas Mahool testified, by commission, that in the fall of 
1855, the firm of McLain & West gave him an order for gro- 
ceries to have filled for them in the city of Baltimore, which 
order he forwarded to S. B. Owings to hand over to plain- 
tiffs to be filled; the order was filled accordingly, and 
McLain & West acknowledged the receipt of the same; notes 
were sent on to plaintiffs signed, “ Miller & West;” instead 
of McLain & West, with whom the contract was made; wit- 
ness told plaintiffs he had received the order from McLain & 
West, and they had better send them back ; after the notes 
were protested, witness had a communication with McLain & 
West in which they admitted they were liable to pay for the 
goods sent to them, and that the order was from them, and 
not for Miller & West; he does not remember the items of 
the bill, nor the amount precisely, but thinks it was about 
the amount of the bill annexed to the interrogatories, and 
also about the time mentioned in the bill. In the conversa- 
tion witness had with West, Miller was present; when the 
admission referred to was made by McLain, that he was 
bound for the debt, no one was present but him and witness; 
defendants did not say they had sent on any notes; McLain 
admitted to witness he was bound for the debt; it was not Mil- 
ler & West that made the admission; McLain made it him- 
self; witness was acting as agent for plaintiffs to try to make 
some arrangement to save the debt; is not now their agent; 
the bill of goods was not purchased from S. B. Owings; the 
order was not to Owings; witness told them he would send it 
to a first rate grocery house; does not remember that any 
name was mentioned; they were not purchased by Owings 
from plaintiffs ; has no interest in the suit. 

The account appended being a copy of the one sued on, is 
dated November 24, 1855, and is charged by plaintiffs to de- 
fendants. 

The notes referred to are dated November 24, 1855, pay- 
able at five and seven months to Densmore & Kyle, each for 
$641 75; are signed by Miller and West ; and protested for 
non- payment. 

Adam R. Brown, sworn for plaintiffs, testified, that Miller 
& West were successors to the firm of McLain & West. He 
proved the insolvency of Miller & West, and that of McLain 
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& West; that one of the parties was considered, in the year 
1856, and the first part of the year 1857, as solvent; all 
parties broke about that time; that McLain paid off, as wit- 
ness thinks, his portion of some of the claims against the 
firm at fifty cents in the dollar, or his father-in-law did for 
him. 

The jury having found for the plaintiffs, counsel for de- 
fendants moved for a new trial on the following grounds: 

1st. Because the Court charged the jury that if they be- 
lieved the account sued on had been paid off by the notes of 
Miller & West, it was no payment unless it was in proof 
that Miller & West’s notes had been paid. 

2d. Because the Court refused to charge as requested by 
defendants’ counsel, that if the jury believed, from the evi- 
dence, that the plaintiffs had agreed to take, and did take, 
the Miller & West notes in payment, that the plaintiffs could 
not recover. 

3d. Because the verdict is against law, contrary to evidence 
and the weight of evidence. 

The Court overruled the motion, and counsel for defend- 
ants excepted. 

(There was no certificate of the Judge to the bill of excep- 
tions in this case, that the Court charged or refused to charge 
as complained of.) 


Brown & ScARBOROUGH, for plaintiffs in error. 
McCay & HawkIns, contra. 
By the Court—Lumpxin, J., delivering the opinion. 


There being no certificate of the Judge to the bill of ex- 
ceptions in this case, that he charged or refused to charge as 
complained, the only ground of error left is, that the verdict 
was against law and contrary to evidence and the weight of 
evidence. 

Had the verdict been for the defendants, instead of the 
plaintiffs, it would unquestionably have been contrary to law, 
because strongly and decidedly against the weight of the 
evidence. Indeed, it would have been without evidence, 
The proof establishes, conclusively, that the contract for the 
goods was made with McLain & West; that the order for 
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them was given by them, and not their successors, Miller & 
West ; that they never received the notes of Miller & West 
as payment, nor agreed to do so, and that McLain & West 
distinctly acknowledged their liability for the goods. 

The omission of the Court to certify that the grounds ta- 
ken in the motion for a new trial were true, does not preju- 
dice the plaintiffs in error in this case. The result would 
have been the same. But it furnishes another fit occasion to 
remind the bar of the necessity of taking the precaution to 
obtain the acknowledgment of the presiding Judge that the 
grounds taken on the motion for a new trial are true. Not 
that the motion was made upon the grounds stated in the 
rule, but that the statements in the grounds are true. 





RUTHERFORD vs. NEWSON. 


If one, as agent for another, sell and warrant a negro as sound, and after- 
wards bring suit on the note given for the negro against the purchaser 
in his own name, he cannot be an innocent purchaser of the note, 
without notice of the consideration, and if the negro be unsound at the 
time, and afterwards die of such unsoundness, that is a good defense 
to that suit. 


Complaint, in Quitman county. Tried before Judge PErR- 
Ki1ns, November Adjourned Term, 1859. 


James Newson brought suit against the plaintiff in error 
to recover the sum of $900 00, or, being the amount of.a 
promissory note which the latter had agreed to give for the 
purchase of a slave, named Joe; the note being made pay- 
able to E. R. Graddy, or bearer—dated the 14th day of 
June, 1854, and due by the Ist day of January next there- 
after. 

The defendant pleaded to this action total and partial fail- 
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ure of codsideration in the unsoundness of the slave at the 
time of the purchase. 

The evidence had on the trial discloses these facts: 

James Newson, as the agent of Elizabeth R. Graddy, 
sold and delivered the slave Joe to Rutherford, and took 
the promissory note, above described, of the latter for the 
purchase money. Newson having moved out of the State, 
left the note with James H. Mercer for collection; the 
latter, afterwards, had it sued, and the suit was brought 
in the name of said Newson. There was considerable evi- 
dence, going to show that Joe was not sound and healthy 
at the time of the sale. No particular disease was de- 
scribed or proven; but it was proven that Joe complained 
from time to time of disease in his back and breast, before 
and after the sale; and that he was laid up from time to 
time on account thereof; also, that both Mrs, Graddy and 
said Newson, at the time he sold as her agent, knew of Joe’s 
complaints. On the other hand, it was in proof that the 
defendant, Rutherford, was a physician, and with a view to 
purchase, had Joe in his possession some time before the 
trade was made—the plaintiff and Mrs. Graddy, also, dur- 
ing the time, being in Texas; and further, that, after the 
maturity of the note, defendant promised from time to time 
to pay it. In December, 1855, Joe was attacked, while at 
work, apparently with his old complaint in the breast, and 
died in a few minutes thereafter. 

The jury, under the charge of the Court, having found 
a verdict in favor of the plaintiff for the full amount of 
the note, counsel for defendant moved a rule for a new trial 
on various grounds, of which the following are all necessary 
to be stated : 

“Because the Court refused to charge, as requested by 
defendant’s counsel, as follows: 

“That, if the jury believe, from the evidence, that James 
Newson, the plaintiff, as agent for Mrs. E. R. Graddy, sold 
said negro man, Joe, to defendant, made a bill of sale to 
defendant to said negro, and took said promissory note to 
secure the purchase money agreed to be given for said negro, 
and as such agent turned over the same to Dr. Mercer for 
collection, then the presumption of law is, that plaintiff 
still continued to hold said note as agent for Mrs. Graddy. 
And that, if the note had never gone into the possession of 
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Mrs. Graddy, or out of the possession of Dr. Mercer, then 
it was incumbent on the plaintiff, if he claimed title or prop- 
erty in and to said note, to show that the same had been 
transferred to him for a valuable consideration, 

“ Because the Court, on the contrary, charged that, the 
suit being in the name of the plaintiff, it was prima facie 
evidence that he was the bona fide holder of said note for a 
valuable consideration ; that he obtained the same before due 
and without notice; and that the onus was upon the defend- 
ant to show the contrary, or to show that plaintiff took the 
note before due, with notice, in order for the defendant to 
get the benefit of his defense to said promissory note.” 

The rule was refused by the Court on all the grounds 
taken, and counsel for defendant excepted thereto and as- 
signed the same as error. 


B.S. WorriLu and Hoop & Rosinsov, for the plaintiff 
in error. 


Doveuass & Douewass, and BEALL, contra. 
By the Court.—Lyon, J., delivering the opinion. 


The defendant in error, who was plaintiff in the action, 
sold and warranted the negro to be sound. The notice, 
therefore, of the consideration of the note to him was posi- 
tive and direct. He could not be an innocent purchaser 
without notice. That principle had nothing, whatever, to 
do with the case. If the negro was unsound at the time of 
the sale and died of that unsoundness, of which the proof is 
pretty positive and direct, the plaintiff in the action cannot 
recover. Hence the Court erred in the charge as given to 
the jury, and a new trial must be granted on that ground as 
well as the refusal to charge as requested. 

Judgment reversed. 
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MOLYNEAUX vs. COLLIER. 


‘1, A witness is incompetent on the score of interest, either where he will 
be gainer or loser by the event of the suit, or where the record can be 
used in his favor in another case, to which he is a party. 

2, A witness testifying ore tenus, may be contradicted and thus discredit- 
ed, by his depositions previously taken in the same case, or in a differ- 
ent case involving the same issues. 

8, A bond of indemnity to protect a witness against all liability, will not 
restore him to competency where he is disqualified on the ground of 
interest. 

4, Every contract must be founded upon a consideration, either good or 
valuable, otherwise it is a nude pact. If a plaintiff in fi. fa, has a 
lien upon property which is sold for $8,000 00, or is worth that amount, 
and he agrees to accept of $2,000 00, or one-fourth of the amount, 
from the defendant in execution or the purchaser under him, and re- 
lease the debtor from his liability upon the judgment debt, the agree- 
ment is gratuitous and cannot be enforced. 

5. Where a defendant in ji. fa. has deliberately, and repeatedly, verbally 
and in writing, recognized the debt as good and subsisting, and prom- 
ised to pay it, it is error in the Court to assume that these admissions 
and declarations were made by the defendant in ignorance of his rights, 
for the purpose of reconciling his conduct with the contract which he 
now seeks to set up in his discharge ; on the contrary, they rather tend 
to prove that no such contract was ever entered into, or at least, that 
the defendant did not understand it as releasing him from liability. 

6. A Court of Equity will not only relieve against a contract founded in 
fraud, that is, a suppression of the truth or a suggestion of falsehood, 
but also where both parties honestly labor under a mistake or misap- 
prehension of the facts. 

7. Where a creditor agrees to accept from an insolvent debtor, a less 
sum for a greater, to be paid in personal service, (instead of property) 
or the debt of a third person, is a valid contract; aliter, if the debtor 
was solvent. 

8. A complainant coming into equity, seeking to be discharged from the 
payment of a just debt, must make it appear that his claim is not 
against honor and conscience. 

In Equity, from Dougherty county. Decided by Judge 
ALLEN, at June Term, 1859. 

This was a bill filed by George W. Collier, and has here- 
tofore been before this Court, as stated in 17th Georgia Re- 
ports, page 46. The material allegations of the bill are about 
as follows: 
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Collier, Bracewell and St. George, entered into a copart- 
nership in 1838 for the purpose of merchandizing at Haw- 
kinsville, under the name of Collier & Bracewell. Edward 
Molyneaux recovered judgment against Collier & Bracewell, 
with St. George as security on the appeal, for $9,360 00, with 
interest and costs. The firm was insolvent, and the partners, 
individually liable, were in doubtful, if not insolvent, circum- 
stances. John Rawls, with a full knowledge of these facts, 
purchased this fi. fa. from Molyneaux, and held it against 
the partners. He was President of the Bank of Hawkins- 
ville, and a large stockholder therein, and as such controlled 
large fi. fas. and mortgages against St. George. Bracewell 
had possession of some property, but there was a cloud over 
his titlke—it being claimed by his son-in-law. Collier, the 
complainant, was insolvent. 

Under these circumstances, and in view of these facts, 
Rawls proposed to Collier, Bracewell, and St. George, that 
if each one of them would, from his personal efforts and 
yearly labor, pay to him one-third of the amount of said fi. 
fa., he would release and discharge the one so complying 
with this offer from all further liability thereon. Collier and 
St. George, each, complied with this proposition. Bracewell 
failed to comply, and in 1840 removed beyond the limits of 
the State, carrying with him the property, negroes, and stock 
in his possession. Rawls permitting him so to remove with- 
out attempting to stop him or to levy on and try the title to 
said property, against and in spite of the remonstrances of 
Collier and his earnest appeal to levy thereon. Rawls died, 
and his widow and C, Taylor, became administrators on said 
estate. With the view to defraud Collier and St. George, 
the administrators procured Molyneaux to transfer the said 
ji. fa. to the Merchants’ Bank of Macon, in whose name it 
was proceeding at the time of the filing of the bill, having 
been levied on the property of Collier for the payment of 
the remaining third due thereon. 

In the bill, as originally filed, it was alleged that Brace- 
well carried away property amply sufficient to pay said fi. fa., 
and that Rawls permitted him to remove. In an amendment 
this allegation was modified as previously stated. The 
amendment also alleged that St. George, although possessed 
of a considerable estate, was, nevertheless, largely involved, 
and that Rawls had a large claim against him; and if all his 
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debts were pressed against him, he would have proved to be 
insolvent. 

Exhibits of the mortgages and debts due by St. George, ~ 
were not attached to said bill. The amendment alleged va- 
rious payments by St. George, and also claimed a credit from 
the sale of a negro, the property of Collier, and prayed dis- 
covery as to the payment on said fi. fa. ‘The prayer was for 
injunction and general relief. 

The bill was subsequently amended, and charges that in 
1842, John Rawls, in consideration that complainant was in 
insolvent circumstances, agreed with Jonathan Davis and 
complainant that if they would secure the payment of one- 
third of said fi. fa., by giving him a negotiable note on one 
Harrison Jones who was then negotiating with Davis for some 
negroes originally owned by complainant—the note to be for 
two thousand dollars, and the balance agreed on to be paid 
by Davis—he, Rawls, would release complainant from all 
further liability on said fi. fa. 

- The defendants filed their answers which do not admit any 
of the material allegations of the bill. | 

On the trial of the case the following evidence was intro- 
duced by complainant : ; 

Joseph Caruthers testified: That he was Sheriff or Dep- 
uty Sheriff of Pulaski county, in the years 1840-1-2-3-4; 
and frequently during those years held fi. fas. against St. 
George; does not remember ever to have made any other 
return on them than satisfaction. St. George, in 1842, had 
about forty negroes and about twenty-three hundred acres of 
land. The country was then suffering under a great finan- 
cial crisis, and if St. George’s negroes had been forced to 
sale, thinks they would not have averaged more than $300 00 
each, and his lands would have brought in specie funds about 
five dollars an acre. St. George was largely indebted to 
James Everitt and others, and if his property had been sold 
at that time for specie funds at sherift’s sale, does not think 
the same would have paid his debts. Nothing could have 
been made out of Collier and Bracewell in the Spring of 
1842; does not remember in what year Bracewell left Pulas- 
ki county ; witness, as sheriff, used to make money out of 
him when required, as long as he staid there, and never 
should have made an entry of nulla bona. St. George left 
at his death some thirty-five or forty thousand dollars worth 
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of property, most of which was inherited by the Colliers, 
complainant included. St. George’s property, if sold in 
1842 for other than specie funds, would have brought a good 
deal more than $25,000 00. His credit was then good and 
witness considered him responsible. 

Complainant next put in evidence exemplifications of exe- 
cutions and mortgages against St. George, as follows: 

A fi. fa. issued on a judgment obtained in July, 1840, in 
favor of the Bank of Hawkinsville for the principal sum of 
$16,025 25, upon which were various credits from April 5, 
1842, to November 8, 1850, showing satisfaction in full, 
A mortgage to the Bank of Hawkinsville, dated February 
18, 1841, to secure three notes due on the first days of Jan- 
uary, 1842-3-4 respectively, and being for the aggregate 
amount of about $6,730 00, the mortgage covering all of St. 
George’s land and negroes. A fi. fa. in favor of Molyneaux 
against Collier and Bracewell, and St. George security on 
appeal issued on a judgment obtained in July, 1840, for 
principal $9,306 10. A fi. fa. in favor of Washburn and 
Lewis against the firm of Collier, Jelks & Co., composed of 
Bryan W. Collier, J. O. Jelks, and Edward St. George, is- 
sued on a judgment obtained in July, 1840, for principal 
sum of $349 51. A fi. fa. against said last named parties, 
and issued on a judgment obtained at the same time for the 
principal sum of 13 dollars and 25 cents. A fi. fa. in favor 
of Miles Fields against said firm of Collier, Jelks & Co., 
on a judgment obtained in January, 1841, for principal sum 
of $116 28. A fi. fa. in favor of Silas Bronson against 
Collier, Bracewell, and St. George, on a judgment obtained 
in July, 1841, for principal sum of $579 26. A fi. fa. 
against the firm of Collier, Bracewell & Co., and St. George, 
security, on appeal on a judgment obtained in July, 1841, 
for principal sum of $324 81. A fi. fa. against Bracewell 
as principal, and St. George as security on a judgment ob- 
tained in July, 1841, for principal sum of $558 54. A fi. 
fa. against Collier, Bracewell & Co., and St. George as se- 
curity on a judgment obtained in July, 1841, for principal 
sum of $514 82. A fi. fa. against Collier, Bracewell & Co., 
and St. George security on a judgment obtained in July, 
1841, for the principal sum of $1,855 36. A fi. fa. against 
Collier and Bracewell, and St. George as security, on a 
judgment obtained in July, 1841, for the principal sum of 
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$404 95. A fi. fa. against Collier, Bracewell and St. George, 
on a judgment obtained in July, 1841, for principal sum of 
$673 67. A fi. fa. against Collier, Jelks and St. George, on 
a judgment obtained in April, 1842, for principal sum of 
$1,043 00. A fi. fa. against Collier and Bracewell, and St. 
George as security, on a judgment obtained in April, 1842, 
for principal sum of $412 91. A fi. fa. against Jelks, Brace- 
well and St. George, on a judgment obtained in October, 
1841, for principal sum of $416 00. 

The transcript from the execution docket of Pulaski county 
showed, that the above named fi. fas. for the principal sums 
of $340 51, $116 28, $324 80, were satisfied in full in April, 
1842; and the fi. fas. for the principal sums of $412 91, 
$1,324 35, were satisfied in full in January and March, 1844, 

Complainant also put in evidence the record of fi. fas. 
against Bracewell and George W. Collier, amounting to sev- 
eral thousand dollars issued on judgments obtained in 1841, 
1842, 1843, ete. 

Thomas Collier testified: That he understood from John 
Rawls, that he controlled the fi. fa. in favor of Molyneaux 
against Collier, Bracewell and St. George, during the years 
1842. Witness and Jonathan Davis were in Hawkinsville 
during the Fall Term, 1841, of Pulaski Superior Court, or 
the Spring Term thereafter, at which time a conversation 
occurred between said Davis and said John Rawls, in which 
Davis stated to Rawls that he was there to have George W. 
Collier released from the Molyneaux fi. fa., and pointed out 
to said Rawls certain negroes of Bracewell. John Rawls 
said to Davis that, by virtue of a contract between him, Da- 
vis, and George W. Collier, said Collier was to be or had 
been released by his paying one-third of said fi. fa. Witness 
heard Rawls say the same thing at Albany, prior to the con- 
versation referred to. George W. Collier was worth but lit- 
tle at the time referred to; does not know whether he was 
considered solvent or not. The firm of Collier, Bracewell 
and St. George, was solvent, if the individual property of 
each partner were to be taken into consideration. 

The same witness also testified, in answer to a second set 
of interrogatories, that-he was present when John Rawls, 
George W. Collier, Jonathan Davis, Harrison Jones, James 
B. Mayo, and Green Tinsley, were together in Albany; a 
credit of $2,000 00 was then paid on the Molyneaux fi. fa., 
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in a note made by said Jones as a final settlement of George 
W. Collier’s part of said fi. fa. Rawls then agreed to release 
said Collier, and saying he would take the fi. fa. to Pulaski 
county and make the balance of it out of the other parties, 
This was prior to the conversation testified to in Hawkins- 
ville. The payment that was made in Albany was on the 
occasion of the purchase by Harrison Jones from Jonathan 
Davis of certain negroes which Davis had bought of Collier, 
it being admitted that the negroes were liable to the Moly- 
neaux fi. fa. 

Complainant then offered Jonathan Davis as a witness, 
Defendants objected on the ground that he was interested 
in the result of the suit, and in support of their objection, 
showed the Court that said Davis had filed a bill to enjoin 
the collection of the Molyneaux fi. fa. out of certain lands 
and negroes, upon which it had been levied, and which land 
and negroes said Davis had bought of Collier, the complain- 
ant. It was also shown that Davis had claimed the land 
levied on, and that the claim case was still pending; also, 
that Davis had given an injunction bond on filing said bill 
conditioned for the payment to said Molyneaux of the event- 
ual condemnation money and costs, in the event said injune- 
tion and bill were not sustained. And further, the order of 
the Court dismissing said bill was produced and shown. 

The Court overruled the objection made as to the compe- 
tency of Davis, it appearing that complainant had given 
bond with security to save Davis harmless from the effect of 
any decree that may be rendered in this suit, and to protect 
him against the lien of said fi. fa., and complainant offering 
to deposit the costs in the Clerk’s office accruing in said claim 
case. 

Complainant also offered to give a bond to cover all dam- 
ages and costs that might be recovered against Davis in the 
claim case, which p:oposition was not accepted by defend- 
ants, and no such bond was given by complainant or required 
by the Court. 

Jonathan Davis was then put on the stand, and testified 
relative to many material points in the case. 

Peter E. Love testified, that Bracewell had possession of 
property in 1842, consisting of two slaves and a small plan- 
tation, which he claimed as his own; thinks the two negroes 











MACON, JUNE TERM, 1860. 737 


Molyneaux vs. Collier. 





—_— 





were worth $1,200. Bracewell had other negroes in his pos- 
session at that time, which he claimed as the property of his 
son, worth about $4,000 00. He carried all these negroes, 
except one, off with him when he removed from Pulaski 
county. 

E. J. Stow testified relative to the ownership of the stock 
of the Bank of Hawkinsville. His testimony shows that 
John Rawls in 1842 owned 442 shares in that bank. 

The Molyneaux fi. fas., with the entries thereon, was then 
put in evidence. 

Lott Warren testified, that in 1841 or 42, after complain- 
ant conveyed his property to Jonathan Davis, he, complain- 
ant, was considered insolvent. Complainant here closed. 


Defendants introduced the following evidence : 


Joseph Caruthers testified, that St. George died in 1850, 
or 1851, and left an estate worth $45,000 00, one-fourth of 
which was inherited by complainant. St. George was sol- 
vent in 1841-2-3. He owned forty or fifty negroes and at 
least two thousand acres of land at that time. Witness was 
intimate with St. George; his condition in 1844 was about 
the same as in 1842; does not know the exact amount of his 
indebtedness during those years, but does not suppose he 
owed at any time more than $25,000 00. Thinks if fis prop- 
erty had been sold at that time, it would have paid his debts. 
James Everett held the largest claim against him. Does not 
know the amount for which St. George was sued, but the 
amount was large. 

John J. Anderson testified, that he was intimately acquain- 
ted with St. George eight or ten years prior to his death; 
was acquainted, to some extent, with his pecuniary affairs in 
1842 and ’43, and thinks he owned about forty negroes and 
between sixteen hundred and two thousand acres of land ; 
considered him solvent at that time, but greatly embarrassed. 
Heard him frequently say, if his creditors pushed him they 
would break him up. He left an estate worth about $40,000 
at the time of his death. Witness thinks he heard St. George 
say in his lifetime, that he would have to pay for the two 
firms of Collier & Jelks and Collier & Bracewell, thirty or 
forty thousand dollars. James Everett held the largest claims 
against him. Witness thinks if his creditors had pushed 
him they would have broke him. 

Vou. xxx.—48, 
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Daniel Matthews testified, that he got the Molyneaux fi, 
fa. from complainant in September, 1843, and delivered it to 
John Rawls. Complainant was then acting as Deputy Sher- 
iff. In a conversation which occurred at the time, complain- 
ant stated that he did not think Rawls would sell his _prop- 
erty, but would give him time to raise the money. Rawls 
held another claim against complainant, he thinks it was a 
fi. fa. The conversation had reference to all the claims that 
Rawls held or controlled against complainant. 

Daniel Mathews was re-examined and testified, that in 
1843, he called on complainant to get the Molyneaux fi. fa. 
and a fi. fa. in favor of one Wilcox against Collier & Brace- 
well. Witness got those fi. fas. for Rawls, who wished to 
raise money on them from Bracewell’s property. In a con- 
versation at the time with complainant, he said that Mr, 
Rawls would at least give further time to pay the fi. fas., if 
he failed to make the Sheriff of Pulaski responsible for the 
negroes Bracewell run off to Florida. 

A. H. Hansell testified that he had a conversation with 
complainant, in which he stated that he was desirous of set- 
tling the Molyneaux fi. fa. by turning over lands which he 
said were worth the amount of the debt, and wished witness 
to get an order passed authorizing the administrator of Rawls 
to take the lands in settlement. Witness was acquainted 
with the condition of Bracewell and St. George in 1842. 
Bracewell was insolvent; St. George was a good deal invol- 
ved, but owned property to the amount of thirty or thirty- 
five thousand dollars, besides a life interest in about thirty 
negroes. Witness thinks the oldest lien against him was the 
Molyneaux fi. fa., and states that there would have been 
no difficulty of collecting the fi. fa. out of St. George. At 
the time of the conversation with complainant, witness was 
the attorney for the estate of Rawls. He states that the 
Bank of Hawkinsville held mortgages on St. George’s prop- 
erty, the exact amount of which he does not know, but thinks 
fifteen to eighteen thousand dollars. It was understood that 
St. George was to work his negroes and land, and pay every 
year as he could; and witness thinks he did reduce his in- 
debtedness very rapidly. 

The testimony of Edward St. George, taken in Septem- 
ber, 1848, was then read. He states that some ten years 
prior to that time, complainant owned a plantation and some 
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twenty-five or thirty negroes ; and witness thinks he can state 
with safety since he has known him, that Bracewell owned 
ten or twelve negroes and a part of a plantation in 1841 and 
42. Witness had a conversation with Jonathan Davis in 
1843 or 1844, in which Davis told him that if he failed to 
arrange the Molyneaux fi. fa., that witness was safe because 
the fi. fa. was older than the title which he, Davis, had from 
Collier to the lands in Baker county. In no conversation 
which he ever had with Collier and Davis, did either of them 
pretend that Collier was discharged from liability on said ji. 
fa., but Collier always spoke of being liable to pay the whole 
of it. 

Green Tinsley testified, that he was present at Albany at 
the time Jonathan Davis sold to Harrison Jones some negroes 
previously bought by Davis from complainant. The trans- 
action took place early in the year 1842; does not think 
Thomas Collier was present, but Jonathan Davis, Harri- 
son Jones, John Rawls, and James J. Mayo, were present. 
There was this difficulty in the way of the purchase of the 
negroes by Jones: Rawls had placed in the hands of witness 
as sheriff, the Molyneaux i. fa.; Jones refused to buy the 
negroes, unless Rawls would release them from the lien of 
said fi. fa.; Davis or Jones, or perhaps both of them, agreed 
to give a note for $2,000 00, to be paid thereafter, provided 
Rawls would release the negroes from said lien, so that Jones 
could get a good title. This Rawls agreed to do, and the 
note was executed. Rawls did not agree to release com- 
plainant from liability on the fi. fa.; the agreement related 
only to the release of the particular negroes bought by Jones 
from Davis. In 1842, complainant had property consisting 
of land and negroes, but cannot state the quantity or value. 
Complainant was also present at the time referred to, and 
Nl to, or did not dissent from, the agreement that was 
made. 

A letter from Jonathan Davis to Rawls was then read, da- 
ted February 22, 1842, in which he excuses himself for not 
having called on Rawls at Hawkinsville, speaks of the hard 
time and asks Rawls’ indulgence and refers to the Brace- 
well land having been advertised for sale, and asks Rawls 
to 9 it up and have the money applied to the Molyneaux 

. fa. 
A letter from complainant to Rawls was then read, dated 
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22d February, 1843, in which he promises to pay $600 00 as 
soon as the river got high enough to allow cotton to be ship- 
ped, and says he expected to pay about one-half of his debts 
that winter, and hoped Rawls would give him indulgence for 
the balance. He refers to the levy made on the Bracewell 
land, and expresses the hope that Rawls will run up the land 
and protect him as far as he could. 

A bill of sale from complainant to Jonathan Davis, dated 
February 23d, 1841, was then read in evidence, conveying, 
for the sum of $8,360 00, twenty negroes, besides horses, 
mules, cattle, ete. 

A deed from complainant to Davis, dated February 23d, 
1841, was put in evidence, conveying a number of lots of 
land in Baker county for the alleged consideration of 
$11,375 00. 

The bill filed by Jonathan Davis, enjoining Molyneaux fi, 
fa., already referred to, was then read to the jury. 

The defendant then proposed to read the depositions of 
Jonathan Davis, taken by commission, for the purpose of 
impeaching his statements made on the stand. Objection 
being made, the Court ruled out all of said depositions, ex- 
cept those parts which had been read over to Davis and to 
which his attention had been called whilst he was on the stand, 

Samuel T. Bailey testified, that he had a conversation with 
Jonathan Davis prior to Rawls’ death, and he thinks it was 
in 1843, in which Davis said he had come to Hawkinsville 
to make an arrangement about Collier’s debt, and wanted to 
employ witness as attorney at law for Collier, to protect the 
property he, Davis, had bought from Collier from the Moly- 
neaux fi. fa., said property being subject to that fi. fa. The 
ground on which he desired witness to resist the collection of 
said fi. fa. out of Collier, was that Collier was released be- 
cause Rawls failed to have the fi. fa. levied on Bracewell’s 
property when Davis had pointed out the same; Rawls then 
agreeing to make such a levy. Davis said nothing whatever 
about Rawls having agreed to release Collier. Witness af- 
terwards named to Collier what he would charge him; Col- 
lier declined to give the price, and there the matter ended. 
Witness was never employed in the case neither by Collier 
or Davis. 

James J. Mayo was then sworn by complainant in rebut- 
tal, and testified that on the day Rawls released the negroes 
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bought by Jones from Davis, Rawls asked witness if the 

roperty of complainant not included in the release was suf- 
ficient to pay off the Molyneaux fi. fa. Witness asked Rawls 
if that was the oldest fi. fa. against Collier. Rawls replied 
tnat it was, and witness then told him there was a plenty of 
property left. ‘The release of said negroes made by Rawls 
to Jones was in writing. Negotiations between the parties 
were going on all day—the difficulty being how much of the 
proceeds of said sale Rawls should get on his fi. fa. It was 
finally agreed that $2,000 00 of the sale should be paid over 
to Rawls, as well as witness remembers,the $2,000 00 was paid 
by Jones ina draft to Jonathan Davis on Savannah, which 
was received by Rawls and credited on the fi. fa. at that 
time. Rawls then agreed to collect $2,000 00 out of each 
of the other defendants, and to look to complainant only for 
what might then remain due, which it was estimated would 
be from three to five thousand dollars, The parties present 
at this transaction were: Rawls, Davis, Jones, G. W. Col- 
lier, Tinsley, witness and, he thinks, Thomas Collier. 

The evidence in the case here closed, and the jury having 
returned a verdict for complainant, counsel for defendants 
moved for a new trial on the following grounds: 

Ist. Because the Court erred in admitting the transcript 
of the execution docket of Pulaski county, of certain fi. fas., 
with copies of entries purporting to have been made by the 
sheriff—the Clerk having certified that the originals were 
not.on file in his office. 

2d. Because the Court erred in admitting in evidence the 
fi. fa. of John Rawls, for the use of the Bank of Hawkins- 
ville vs. Collier & Bracewell, with the entry of “no prop- 
erty” thereon, it appearing from the record that Collier was 
not served or made a party to said suit, and was not a citi- 
zen of that county when the said entry was made. 

3d. Because the Court erred in admitting the transcript 
of the execution docket from Baker county—the objection 
made being the same as that to the transcript from Pulaski. 

4th. Because the Court erred in admitting the evidence of 
Thomas Collier, it being shown that he had a fi. fa. against 
complainant of a junior date to the Molyneaux fi. fa., and 
therefore interested in defeating said last named fi. fa. 

5th. Because the Court erred in allowing Jonathan Davis 
to testify. 
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6th. Because the Court erred in rejecting the depositions 
Jonathan Davis offered. 

7th. Because the jury found against that part of the charge 
in which the Court told the jury that if Rawls never made 
any contract to release Collier, then complainant cannot re- 
cover. And, again, if the jury believe such a contract was 
made because Collier induced Rawls to believe that defend- 
ants to said fi. fa. were insolvent and not able to pay it in 
full, when, in fact, they were solvent, then said contract was 
void for fraud. And again, that, if the jury believe that 
Rawls agreed to get one-third of the debt out of Bracewell, 
another third out of St. George, and leave only one-third 
for Collier to pay, this would not relieve Collier from liabil- 
ity for the whole debt—such agreement not being binding 
for want of consideration, that is, if the jury shall further 
believe that there was no contract to release Collier, based 
upon the insolvency of the defendants to the fi. fa., or that 
such contract was fraudulent. 

8th. Because the Court erred in giving the following 
charges to the jury: 


That the answers of defendants upon hearsay, or when 
they deny any knowledge respecting the allegations of the 
bill are not evidence to be overcome. 

That the jury must reconcile all the evidence in the case, 
so as to let each witness speak the truth, if possible. 

That the letters of Collier and Davis, and the statements 
of Collier to Hansell and others, are evidence only to prove 
or disprove the contract set up in the bill, and if the jury 
believe, after carefully looking into all the evidence, that the 
contract was made, then the complainant will be entitled to 
a verdict. 

That if the jury believe from the evidence, that Rawls 
agreed with George W. Collier in consideration of the per- 
sonal labors and services of said Collier to be applied in pay- 
ment of the one-third part of said fi. fa., the said Collier 
was to be discharged from all liability on said fi. fa., and the 
said Collier, in consideration of said contract, did enter upon 
the performance of that contract, and performed the same by 
paying $1,000 00 in money and $2,000 00 in a note on Jones, 
and, that said payment was made and accepted in full of 
Collier’s liability, and in discharge of said contract, then the 
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contract was executed and complainant is entitled to a ver- 
dict. 

That said original contract alleged for Collier to apply the 

roceeds of his yearly labor until he paid one-third of said 
fi. fa., when he was to be discharged, was legal and binding 
upon Rawls, if the jury believe that under it Rawls took the 
legal possibility of a benefit from tbe embarrased condition 
of the parties, or the better to secure his younger mortgages 
and judgment. 

That if the jury believe from the evidence, that a con- 
tract was made in Albany, in 1842, between Collier, Davis, 
and Rawls, by which Rawls took and accepted in full satis- 
faction of Collier’s liability, $2,000 00 in Harrison Jones’ 
note, with cotton to secure it, then the said fi. fa. is satisfied 
as to Collier. 

That if Rawls received and accepted what was paid by Da- 
vis, in full of Collier’s liability on the fi. fa., then the same 
was a good contract and executed, and this is true whether 
the parties were insolvent or good and though a less sum was 

aid. 
; That declarations and statements made in ignorance of 
one’s legal rights do not bind him, and when explained, be- 
come worthless; and if Collier wrote the letter and made the 
statement and admissions under the apprehension that the 
contract would not protect him, then if you believe the con- 
tract has been proven, the admissions are explained. 


9th. Because the jury found against the charge of the 
Court, in substance, as follows: 

The complainant must prove the allegations in his bill to 
the satisfaction of the jury. 

That in order to determine what was the contract between 
the parties, the jury will look at the evidence as to what was 
agreed on when it was consummated ; all previous offers, etc., 
are merged in the final contract. Again, that if the jury 
believe there was such a contract as stated in the bill, and it 
was beneficial to Collier and detrimental to Rawls, it is void 
for want of consideration ; and further, that the verdict was 
against the charge of the Court respecting the credit to be 
given to the testimony of witnesses where there is a conflict 
in the evidence. 

11th. Because the Court erred in refusing to charge the 
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following request of defendant’s counsel: “In weighing the 
credit to which a witness is entitled, his connection with the 
parties, his interest in the suit, the length of time about 
which he testifies, his manner of testifying, his hesitation 
and equivocation, the circumstances of his testifying, and al} 
the circumstances are to be taken into the consideration of 
the jury.” 

12th. Because the finding was against law, against equity, 
and against the weight of evidence. 

The Court overruled the motion for a new trial on all the 
grounds taken, and counsel for defendant excepted. 


SLauGHTER & SCARBOROUGH, for plaintiffs in error. 


CLARK and HAwKINs, contra. 


By the Court.—LumpkxIn, J., delivering the opinion. 


Several of the grounds taken in the bill of exceptions, 
were waived upon the argument, and, therefore, will not be 
noticed in the decision. — 

1. Was Jonathan Davis a competent witness? The Moly- 
neaux execution was levied upon land and negroes as the 
property of George W. Collier, and claimed by Jonathan 
Davis. The claim to the negroes was finally withdrawn by 
him, but the claim to the land is still pending and undisposed 
of. A judgment in this case, setting aside the execution, 
upon the ground that it was satisfied, could be used by Jona- 
than Davis to defeat the execution upon the claim trial, and 
he would be left, of course, to hold the land in dispute, con- 
sequently he is directly interested. He would be gainer by 
the event of this suit. The record, in this case, could be 
used by him in the trial of the claim. By both of the tests, 
therefore, prescribed by the rules of evidence, he is excluded 
for incompetency by reason of his interest. 

2. Does a bond of indemnity, to protect him from a} lia- 
bility of whatsoever kind, restore him to competency ? 

It must be conceded there is a conflict of authority upon 
this point, but the weight of authority as well as the better 
opinion is against the restoration to competency by this mode 
of procedure. Who does not know and understand that it 
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is better to extinguish former or present liability rather than 
incur it and look to the bond of anybody for indemnity ? 
Especially in this ever changing world, who can calculate 
with certainty upon the future for re-imbursement? The 
homely old adage, that a bird in the hand, etc., applies. 

Our conclusion, then, is, that it was error to allow Mr, 
Davis to testify in this case, 

3. The witness, Jonathan Davis, had been previously ex- 
amined by commission upon interrogatories. Counsel pro- 
posed to contradict his present statements by his written de- 
positions. The Court allowed this to be done, so far as the 
attention of the witness had been called to his answers in 
the interrogatories, but no further. In this, we think there 
was error: 7 Ga. Rep., 467; 14 ib., 85, 185. It wasa 
kindness or favor to the witness to call his attention to any 
portion of his previous examination, and he cannot complain 
that his attention was turned to a part only. 

4, The Court, amongst other things, charged the jury 
that the letters of Collier and Davis, and the statements and 
declarations of Collier to Hansell and others, were evidence 
only to prove or disprove the contract set up in the bill, and 
if the jury believed, after carefully looking to all the testi- 
mony, that the contract was made, then the complainants 
were entitled to a verdict. That if the jury believed that 
John Rawls made with Collier the contract set up in the 
bill, and that the same had been performed by the payment 
of $1,000 00 in cash by Collier, and $2,090 00 in Jones’ note, 
and that said payment was accepted in full satisfaction and 
discharge of Collier’s undertaking, the contract was executed 
and the jury must so find. And further, that if the jury 
should find that the contract set up was made in Albany, in 
1842, and that Rawls accepted $2,000 00 in Jones’ note, se- 
cured by Collier in full of the execution, in that event the 
ji. fa. was satisfied, and that, notwithstanding a less sum 
was received, and whether the defendants in the fi. fa. were 
solvent or insolvent. That if Collier wrote the letter to 
Hansell and made the admissions which he did, under the 
apprehension that the contract would not protect him, the 
admissions are explained, provided the contract was proven. 

This case has been three times already before this Court: 
3 Kelly, 112; 8 T. R. Cobb’s Rep., 406; and 17 Ga, Rep., 
46, and from first to last, from the beginning to the end, 
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the contract between Collier and Rawls has been sustained 
upon the assumption of the insolvency of the execution 
debtors. It could have been enforced upon no other ground, 
Without this element, it was a void contract, having no con- 
sideration to support it. This is the corner-stone, the foun- 
dation, “the mud-sill,” upon which the original bill, with all 
the amendments, rest. And now to ignore this principle is, 
in effect, to abandon the case. 

On no occasion before this, has the nature of the $2,000 00 
payment been fully disclosed by the proof. What was the 
real character of that transaction? Jones bought of Davis, 
who held at one time the title to all of Collier’s property, 
negroes worth $8,000 00, upon the whole of which the lien of 
’ Rawls’ judgment attached. The judgment is older than the 
sale by Collier to Davis. Rawls consents, gratuitously, to 
release to Jones, the purchaser, his lien upon this property, 
provided $2,000 00 of the purchase-money is paid over to 
him. What consideration, I ask, was there for this release 
which was not made to Collier, but to Jones? None can be 
suggested. And yet this is relied on as an extinguishment 
of the judgment, a satisfaction of the execution ; and the jury 
are instructed that they may so find. It is preposterous, 
Rawls did not so understand it, neither did Collier. Nor 
would Rawls be bound by it if he did. And it is a perver- 
sion of the transaction to attempt to give it such a coloring, 
If it were so, why did Rawls express his fears to a witness 
at the time, that he had released his lien upon too much of 
Collier’s property ? Why did Collier urge Rawls to take the 
execution home with him for the purpose of coercing pay- 
ment out of St. George and Bracewell, his co-defendants? 
What was it to him what became of the balance, provided he 
was discharged? Why his subsequent offers to settle the fi. 
fa., if it was his understanding that he had paid his part of 
it in full, and was to be looked to no further ? 

The pretense is, that he was released by this payment of 
$2,000 00. Why did it never occur to him to say so, instead 
of showing by his subsequent conduct and declarations, that 
the very contrary was true? 

But the charge to the jury is, that if the contract was 
proven, Collier was absolved, and that these after admissions 
were to be explained upon the hypothesis, that they were 
made in iynorance of his ‘rights. But what is there in the 
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testimony to justify this supposition? Who knew better 
than Collier did, the object and intention of that Albany 
transaction? His after conduct is proof that he, at least, did 
not so understand that arrangement. Instead of warranting 
the inference that his subsequent promises were made in ig- 
norance of his rights, his subsequent promises demonstrate 
that such was not the intent and meaning of that $2,000 00 
ayment, and that he knew it. 

Ve forbear, ordinarily, to express any opinion upon the 
evidence, notwithstanding it is made a point in the bill of ex- 
ceptions, when the case is sent back for a rehearing. But in 
this case, we feel that justice demands that we should not 
withhold our opinion upon the facts. 

It is manifest that these execution debtors were not insol- 
vent when the original contract was made between Rawls and 
Collier, which, it is conceded, never was executed, All that 
is claimed is the substitution of another mode of perfor- 
mance. The joint property of St. George & Collier, at the 
time, was worth $60,000 00 at law valuation, while their ag- 
gregate indebtedness amounted only to $45,000 00. After 
the payment of every debt which Collier owed, except the 
balance due upon this Molineux execution, Davis turned over 
to Collier five negroes, five or six hundred dollars and a set- 
tlement of land near Albany. Collier, it is alleged in the 
argument, is now worth from $100,000 00 to $125,000 00 or 
upwards, St. George discharged the whole of his liabilities, 
and left to his widow, his sole heir, $40,000 00, and she 
being the mother of the Colliers, some $10,000 00 of St. 
George’s estate was cast, at her death, upon her son George 
W. Collier. These facts are stated, and not denied, whether 
they appear in the record or not, which was not read, and 
which I have not the time to read, if I had nothing else to 
do, between this and the next Term of the Court. They no 
doubt approximate to accuracy. 

If the original agreement was entered into either by the 
fraudulent concealment of the parties (which I disclaim im- 
puting to them,) or an honest mistake or misapprehension as 
to the pecuniary condition of the defendants—which is most 
likely the fact, would not a Court of Equity relieve against 
such a contract? And it is just or equitable that an honest 
debt should fail of collection under these circumstances ? 
Does it comport with honor or conscience to let it go unpaid, 
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when there are so much means that should be applied to its 
discharge? Can the complainants invoke the aid of Chancery 
to shield them from its payment ? 

I have done my duty. I leave it to others to do theirs— 
as I doubt not they will—as to them may seem right and 
proper. I shall be content, let the result be as it may. 








BRADY vs. McKEE & ROBERTS. 


Certain carriages and harness were bought in Columbus of McKee & 
Roberts, whether by Livingston or Brady, there is some conflict in the 
testimony. Livingston gave his note in payment, with a stipulation 
upon its face thatthe note of Dr. Wardlaw might be substituted for his, 
Livingston’s. The decided weight of proof is, that Livingston made 
the trade, and that the vendors looked to him for payment. McKee & 
Roberts sue Brady in assumpsit for the purchase money: Held—1. That 
the Court erred in refusing to charge as requested, that the fact that 
the vendors took the note of Livingston at the time of the sale for the 
purchase-money, was prima facie evidence that the credit was given 
to him; and in adding a qualification that had nothing to do with the 
legal principle contained in the request, namely: provided the note 
was absolute upon its face, and nothing further to be done by the par- 
ties thereto ; the only condition being the stipulation that Livingston 
might substitute Dr. Wardlaw’s note for his. 2. In charging that the 
payment by a promissory note on an insolvent person was no payment 
at all, the proof showing that the payment was not by Brady, the de- 
fendant, in Livingston’s note, but by Livingston in his own note: Held, 
That the remedy, if there was any against Brady, was to charge him 
upon the fraud in the transaction, and not upon the contract of sale. 





Assumpsit, from Sumter County. Tried before Judge 
ALLEN, at October Term, 1859. 


The defendants in error, McKee & Roberts, brought their 
action of assumpsit against the plaintiff in error to recover 
the value of a carriage and buggy and harness which they 
had before sold and delivered to the latter, under the circum- 
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stances and upon the agreement indicated in the evidence in- 
troduced by the plaintiff in the Court below, and which is 
as follows: 

Abner S. Mariner testified, in substance, that he was in 
the employment of plaintiffs, who were engaged in the car- 
riage business in Columbus, Ga.; he recollects that W. W. 
Livingston, of Chattahoochee county, and Wright Brady, of 
Sumter county, called at plaintiff’s place of business on or 
about the 14th day of November, 1856; their business was 
to buy two fine carriages—one Berlin coach, or rockaway, 
and one no-top buggy, and harness for the same; Brady 
bought the said carriages and harness; Livingston had no 
agency in the trade, except to obtain the consent of Mr. Rob- 
erts to take a note, or certain notes, from Brady; Brady 
made the trade, and was to furnish Livingston with certain 
notes from the sale of negroes to be handed to Roberts ; Liv- 
ingston introduced Brady to Roberts, and represented him 
as being very wealthy, and responsible; the credit was given 
to Brady in notes, as before stated ; Roberts was acquainted 
with Livingston’s circumstances, and knew him not to be 
solvent; Roberts requested the notes of Brady, and Brady 
told him they should be forthcoming within ten days through 
Livingston ; Brady took the carriages away. 

James Vernoy testified, that he saw Wright Brady in Col- 
umbus, Ga., on the 14th day of November, 1856; he told 
witness he had bought a carriage and buggy, with harness, 
from McKee & Roberts for the sum of $900 00; Brady came 
to witness’ stable at the time stated and told witness to send a 
pair of horses and driver to McKee & Roberts, and put them 
to a new coach and to hitch on a new buggy, which was done; 
he hired the horses and driver from witness, and paid him 
for them, and drove them off; the carriage, buggy and har- 
ness were worth $900 00; Brady got them from McKee & 
Roberts; he then asked witness if he, Brady, did not pay too 
much for them? witness replied, “he did not ;” was present 
when a conversation was going on between Roberts, one of 
the firm of McKee & Roberts, and Wright Brady, in March, 
1857; Dr. David Young and a Mr. Wilcher were present; 
the conversation was about a coach and harness, and a no- 
top buggy and harness, and Wingfield Livingston ; it was at 
McKee & Roberts’ office, in Columbus, Georgia; Brady asked 
Roberts if the arrangement as made by Livingston would 
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satisfy him? Roberts said it would ; this was admitted by 
both at that time, and this is all that was admitted. 

Plaintiffs here rested their case. 

The defendant then introduced the following evidence; 

Jordan Wilcher testified, that he was in Columbus about the 
first of April, 1857, and present at a conversation that took 
place between plaintiff and defendants about a carriage and 
buggy the defendant had got from plaintiff; Dr. Young was 
also present; Mr. Roberts said that Livingston had made the 
bargain and arrangement with him for the goods; that Liy- 
ingston was to give plaintiff his note therefor ; that Living- 
ston had said that he had expected to sell some negroes to a 
man named Wardlaw, and if he did, he would pay him in 
Wardlaw’s notes; Roberts said that Livingston had given 
plaintiffs his note for the purchase money in accordance with 
the agreement made by Roberts and Livingston ; no one was 
to endorse Livingston’s note. 

Roberts further stated to the defendant that before the de- 
fendant selected the carriage and buggy, that defendant 
asked him if the arrangement had been made for the carriage 
and buggy, and that he said to him that satisfactory arrange- 
ments had been made for the purchase of the same. Roberts 
also stated, that he did not inform, or bad not informed, the 
defendant that he had charged the carriage and buggy to 
him at the time; Roberts stated he had charged the articles 
to defendant with the knowledge of defendant; that the de- 
fendant was not present at the time the bargain was made 
by Livingston ; witness says he went with defendant, and at 
his request, to see Roberts, and told “ witness” what Roberts 
said about the matter. 

Dr. Young testified, that he was present at the same con- 
versation, and stated what he heard Roberts say, which was 
the same, in substance, as the foregoing, except that he gave 
a more detailed statement of what was said by Roberts. He 
also stated he was requested by Brady to witness the conver- 
sation with Roberts. 

Thomas McBride testified, that Livingston bought a buggy 
from plaintiff in 1854, and gave his own note for it; in 
1856 Livingston also bought a fine rockaway and harness 
of plaintiff on a credit; he paid for the buggy; does not 
know whether he paid for the rockaway or not; Livingston 
lives some ten miles from Columbus, and from plaintiff’s long 
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acquaintance with him, they must know something of his 
capacity to pay. 

John McGough and George McGougn testified, that they 
had considered Livingston good at one time, but in 1856 and 
’57 they considered him doubtful; were informed that the 
property he had belonged to his wife; witnesses are dry 
goods merchants; sold Livingston what goods he wanted in 
their line on credit, and have continued to do so up to Jan- 
uary Ist, 1858; considered him doubtful, but they and others 
sold him goods on credit; they knew nothing to show that 
he had a good credit. 

David L. Booker testified, that he gave Livingston credit 
in the early part of 1856 on his own account, but in the lat- 
ter part of the year found the property he had belonged to 
his wife, and after that charged good sold to his wife’s trus- 
tee; witness’ information was received from Livingston him- 
self and his wife’s trustee; does not know the extent of his 
credit in Columbus; witness again commenced crediting him 
on his word of honor and individually. 

J. B. Jaques testified that he had known A. S. Mariner 
about seven years; knew him in the employ of plaintiffs in 
1855 and 756, as clerk, salesman, collector, ete.; that he was 
acquainted with the general character which he bore in Col- 
umbus in 1855 and 56 for truth and veracity, and would 
not, from such knowledge, believe him on his oath in a Court 
of justice; that said Mariner had absconded and run away 
from Columbus in 1856, between Christmas day and New 
Year’s day. 

Z. Rodger and Sarah Frederick testified to the same effect. 

Jeremiah Terry testified, that Mariner’s character in Col- 
umbus in 1856 and 57 for truth and veracity was very bad; 
was a very unreliable man; might believe him under some 
circumstances, but would not attach as much importance to 
his oath as to that of a man of unquestionable veracity. 

H. K. McKay testified, that in the summer of 1856 Liv- 
ingston was indebted to Brady about $1,000 00; that Brady 
more than once insisted on being paid; that Livingston 
made several propositions of payment ; among others, offered 
to sell him a negro man; that he finally proposed to Brady 
that he had a good credit in Columbus, Ga., and would buy 
him a carriage, as he had heard his wife say she wanted one; 
afew days after the carriage transaction, Abe, the negro 
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man, ran away and came to Sumter, and that soon after 
Livingston and his father got into a litigation about him and 
other negroes; witness knew Brady had no interest in Abe; 
he had an interest once, but had sold some time ago. 

John R. Worrill testified, that he saw Roberts in Colum- 
bus in 1857; made his acquaintance then, and spoke to him 
of this case ; Roberts said that Livingston had come to him 
alone one morning; told him he was owing Brady; that 
Brady wanted a carriage and buggy ; that he wanted to pay 
Brady what he owed him; that he had a negro man who he 
contracted to be sold to Dr. Wardlaw; that he wished to get 
the articles with the understanding he should pay for them 
in Wardlaw’s note; to that plaintiffs agreed, if Livingston 
would endorse Wardlaw’s note; that afterwards, Livingston 
brought to the shop Brady and his wife, who, after inquiring 
if satisfactory arrangements had been made, selected the arti- 
cles and took them off. 

Wesley McGrady testified, that he knew Livingston in 
1855 and 756; he then had a good credit; had seen him buy 
goods in Columbus on credit. 

Defendant then put in evidence the note, of which the fol- 
lowing is a copy, drawn from plaintiffs under notice: 


“$900 00. 
“ CoLumBus, Ga., 14th Nov., 1856. 
“On demand, I promise to pay McKee & Roberts, or bear- 
er, Nine Hundred Dollars, with interest. Witness my hand 
and seal, to be exchanged for note Dr. Wardlaw endorsed, 


(Signed) “W. W. Livineston.” 


In rebuttal, plaintiffs then proved by Seaborn Jones, John 
A. Jones, A..S. Rutherford, F. M. Brooks, R. L. Mott, I. 
J. Moses and some sixteen other witnesses, that they were 
well acquainted with A. S. Mariner, and that they would 
readily believe him on his oath in a Court of justice; by a 
number of these, that they would believe him as readily as 
they would any one. They also proved by several witnesses 
that Mariner did not run away, but told them when and 
where he was going, and that he afterwards returned and 
fulfilled a contract for work with the plaintiffs, staying some 
time with them before he returned home. 

Hines Holt testified, that in March, 1857, he thinks it was, 
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Brady, Roberts, and one or two others were in his office in 
conversation about the sale of a carriage and buggy ; Rob- 
erts asserted that they had been sold and charged to Brady, 
and that Brady had received them and carried them away ; 
Brady asserted that they had been sold to Livingston, who 
was alone bound to pay for them; there was a long discus- 
sion or wrangle between them, each standing to his own po- 
sition ; witness cannot detail all that each said. 

H.T. Hall testified, that he had had dealings and accounts 
for years with plaintiffs, and always found them correct in 
their dealings. 

(Verney and Holt had before testified to the same effect.) 

James McBride testified, that he was trustee for Living- 
ston’s wife, witness’ sister, from 1854 to 1857; all her prop- 
erty was then in him as trustee; knew of no property in 
November, 1856, which would have been subject to his debts ; 
he was indebted at that time, but cannot state the amount ; 
he bought a buggy of plaintiffs in 1854, but bought it for his 
family, and it was considered as part of the trust property ; 
witness gave the money, as trustee, to him to pay plaintiffs 
therefor, which he did, taking their receipts in witness’ name 
as such trustee. 

The jury found for the plaintiffs. 

Whereupon, the defendant moved for a new trial, on the 
following grounds : 

Ist. That the jury found contray to law. 

2d. That the jury found contrary to evidence. 

3d. That the jury found contrary to the weight of the evi- 
dence. 

4th. That the Court erred in refusing to charge the jury 
as requested by defendant in the words requested, to-wit : 
“That upon the sale of property, the taking by the vendor 
of a promissory note of a third person, made at the time 
payable to the vendor, is prima facie at least, evidence that 
the credit was given to that person.” And instead thereof, 
in charging the words, with the addition, “ provided that the 
note is absolute upon its face, and nothing further to be done 
by the parties thereto.” 

5th. Because the Court erred in charging the jury in this 
cas¢@ that payment by a promissory note on an insolvent per- 
son is no payment at all. | 

6th. Because the Court erred in charging the jury, that if 

VoL. xxx—49, 
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the jury believe, from the evidence, that Livingston and 
Brady are’ brothers-in-law ; that Livingston was indebted to 
Brady $900 00 or a $1,000 00, and that Livingston was in. 
solvent, or in doubtful pecuniary circumstances, and that Liy- 
ingston and Brady went to Columbus in view of Livingston’s 
buying the carriages and harness from plaintiffs for Brady, 
that Livingston went to plaintiffs and made a false statement, 
and thereby obtained the property; that the property went 
into Brady’s use and possession, the fraud of Livingston 
vitiates the sale, and Brady being the beneficiary of the fraud, 
he is liable for the value of said goods so sold. 

7th. That if the jury believe, from the evidence, that Bra- 
dy and Livingston are brothers-in-law ; that Livingston was 
insolvent; that Brady knew it, and that Livingston and 
Brady agreed that if Livingston would pay him in carriages, 
that in pursuance of said agreement, Brady and Livingston 
were in Columbus together when the goods were bought; 
that Livingston went to plaintiff’s carriage repository and 
told plaintiff, Roberts, that he owed Brady, and that he and 
Brady had three negroes jointly in Chattahoochee county, in 
which Brady (?) was interested, and were about to sell them 
to Dr. Wardlaw, and agreed to pay them in Wardlaw’s notes; 
that Livingston then went and brought Brady to plaintiffs; 
that Brady inquired if the arrangement was made, this is 
evidence from which they may infer Brady’s assent to what 
Livingston represented to plaintiff, and at all events, that if 
the jury believe the above to have been proven,Brady is lia- 
ble to pay for the goods. 

8th. Because there was error in this, that after the jury 
had agreed upon a verdict, they returned a verdict as follows: 
“ We, the jury, find for the plaintiff nine hundred dollars, 
and the plaintiff deliver to defendant the note on Living- 
ston.” Which verdict was read by plaintiff’s counsel in open 
Court, and the Court compelled the jury to retire and find 
for defendant, or plaintiff, with correction. 

The Court overruled the motion on all the grounds, and 
defendant excepted. 


McCay & Hawxr1ns, for plaintiff in error. 


Pm a ScARBOROUGH, for defendant. 
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By the Court—LumPx1y, J., delivering the opinion. 


If this case rested upon the evidence alone, we should not 
disturb the verdict and judgment. But there are, in our 
judgment, errors in law, in this case, which ought to be cor- 
rected before a just result can be arrived at. 

We think the Court should have given to the jury the in- 
structions asked for in the first request, without qualifica- 
tion. The request was, that McKee and Roberts having 
taken the note of Livingston in payment of the carriages 
and harness, it was prima facie evidence that he gave credit 
to them and looked to them for payment. 

The Court, in response, said, “ yes, provided the note is 
absolute upon its face, and there is nothing further to be 
done by the parties.” Now, there is, it is true, a stipulation 
upon the face of the Livingston note, but what is it? Why, 
that Livingston should have the privilege of substituting Dr. 
Wardlaw’s note in the place of his. What has Brady to do 
with this? and how does it interfere with the presumption of 
law, suggested in the request? 

The first charge given, as well as the first request refused, 
except with a qualification, is erroneous, namely, that “ pay- 
ment by a promissory note on an insolvent person, is no pay- 
ment at all.” Mr. Brady did not purchase and pay for the 
property with Livingston’s note ; on the contrary, Livingston 
paid for the articles bought with his own note, and whether 
it be good or bad, what has Brady to do with that? 

The truth is, Brady, if liable at all, is liable upon the 
ground of fraud, and not upon the contract. To treat Liv- 
ingston’s contract as Brady’s contract, is a total perversion 
of the proof, as well as a misconception of the only remedy 
against him. : 

Under the present form of proceeding, we think it unne- 
cessary to enter upon an examination of the testimony. 
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CHAPPELL, trustee, etc., vs: HAWKINS, 


1. C., alleging himself to be trustee for S. L. and her nine children, pe. 
titioned the Judge of the Superior Court and alleged that one §, H., 
an attorney of that Court, had in his hands the sum of $3,300 00, to 
which he, as trustee, claimed title. The attorney answered, etc.: 

Held, That the petition was properly dismissed. The applicant, not 
averring that the attorney had collected or held the money as his agent 
or attorney, or by what right he claimed the money or possession 
thereof. That the remedy was by bill in equity. 


Petition in Chancery, from Webster county. Decided by 
Judge Kippoo, September Term, 1859. 


Joseph Chappell, as trustee for Susan Lingo and her chil- 
dren, filed his petition, alleging that Samuel Hawkins, an at- 
torney of said Court, had in his hands the sum of $3,300 00, 
which belonged to petitioner’s cestui que trusts, and praying 
that said money be paid over to him accordingly. 

The defendant answered that in June, 1859, the sum of 
money in question was paid to him by Charles J. Reynolds, 
with the understanding between Joseph J. Chappell and Lit- 
tleberry L. Causey, that said fund should be disposed of, or 
paid over to one or the other of said parties—Chappell or 
Causey—as certain arbitrators by them chosen should de- 
termine. The time was set for the arbitration, but for some 
cause the arbitration was abandoned. The money was paid 
on a note held by Causey as agent or attorney, in fact, for 
Taliaferro Lingo. 

Counsel ‘for defendant, on the hearing, demurred and ob- 
jected to the said proceedings; and the said demurrer was 
sustained by the Court, and the cause ordered to be dismissed, 
Counsel for petitioner excepted thereto and assigned the same 
as error. 


W. A. Hawkins, for plaintiff in error. 


WorRILt and Smitu, contra. 
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By the Court.—Lyon, J., delivering the opinion. 


The application of the plaintiff in error was properly dis- 
missed by the Court. The petition did not show that the 
defendant had the money in his hands as her attorney or her 
agent; or by what right she claimed title to the money or 
the possession thereof. 

If the facts stated by the defendant are true, as to his 
holding—and it is not denied—and the money does in fact 
belong to the plaintiff, or she has a bona fide claim or inter- 
est in the same, her proper remedy is by bill in equity, in 
which all the parties claiming an interest or title to the fund, 
should be brought before the Court, so that their respective 
claims may be adjudicated and settled, and the defendant, 
who is but a stakeholder protected by the decree. 

Judgment affirmed. 





PINKARD vs. THE STATE OF GEORGIA. 


1. A defendant who is complicated with others in the commission of a 
crime, may prove by the arresting officer, that he put him upon the 
pursuit by way of raising a presumption of his own innocence. 

2. A witness cannot be compelled to accuse himself; but where this is 
necessary to the full understanding of other statements which he has 
made, the whole ought to be withdrawn. 

8. One who has previously agreed to participate in a crime, may re- 
pent. 

4, One need not be present at the commission of an offense to constitute 
him a principal. 


Indictment for Simple Larceny, in Muscogee Superior 
Court. Tried before Judge WorRRILL, at November Term, 
1859. 


The plaintiff in error was indicted and found guilty of 
simple larceny. He moved for a new trial on the following 
grounds: 
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1st. Because the Court erred in refusing to allow counsel 
for defendant to ask one Heggy, a witness who had been 
sworn for the State, and who testified that he went upon in- 
formation that negroes were in that part of town being 
stolen, who gave him the information, and at whose instance 
he went. 

2d. Because the Court erred in refusing to allow counsel 
for defendant to ask one Ephraim Knowles, a witness who 
had been sworn for the State, and who testified to the con. 
versation between Perry, Axon, Pinkard and Holcomb, 
about carrying off some negroes, what he, said Knowles, 
said himself at the time, and all he had to do with that 
transaction—the said Knowles refusing and the Court stat- 
ing to him that, if the answer would criminate him, he need 
not answer. 

3d. Because the Court erred in refusing to charge the jury 
_as requested by the counsel for defendant, in writing, that, 
if the jury believe, from the evidence, that Perry and Axon 
had the negro woman in their possession which had been 
stolen from Brinsfield by them, and the defendant did agree 
to carry off the negro, he is not guilty of the offense charged 
in the indictment, but is guilty as accessory at the fact. 

4th. Because the Court erred in refusing to charge the 
jury as requested by the counsel for defendant, in writing, 
that, if they, the jury, believe from the evidence that Pink- 
ard, the defendant, did agree with Perry and Axon to steal 
the negro womaii belonging to Brinsfield, yet, if they be- 
lieve that Pinkard abandoned the purpose, and went off and 
did not participate in the crime, then the jury must find the 
defendant not guilty. - 

5th. Because the verdict of the jury was contrary to law, 
contrary to the evidence, contrary to the charge of the Court, 
contrary to, and strongly and decidedly against, the weight 
of the evidence, and without evidence to support it. 

This motion was refused by the Court, and defendant's 
counsel excepted. 



















BLANDFORD & CRAWFoRD, and B. F. REEss, for plain- 
tiff in error. 






Wy. D. Exam, contra. 
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By the Court——LumPx1n, J., delivering the opinion. 








We express no opinion as to the refusal of the Court to 
allow defendant’s counsel to ask the witness Heggy, who 
gave him the information that there were stolen negroes in a 
certain place in town. If the defendant wished to show that 
he himself put the officer on the pursuit of this property, 
and thus establish his innocence, or want of participation in 
the larceny, it was competent, unquestionably, to interrogate 
him to that point. 

2. The Court was right in proteeting Knowles from being 

compelled, contrary to the common law as well as the con- 
stitution of the country, from accusing himself. But then 
the Court should have ruled out the whole of the conversa- 
tion in which the witness participated, 
{ 3. It is certainly true, that if the defendant had no parti- 
cipation in the theft until after the negroes were stolen, he 
was an accessory after the fact only. If, however, the fel- 
ony was concocted between the parties previously, he would, 
in that case, be a principal. (One need not be present when 
a crime is committed to constitute him a principal.) 

4, We think the fourth charge should have been given. 
The law as well as the gospel allows a place of repentance. 
And, notwithstanding the accused may at one time have 
agreed to engage in this crime, yet, if he afterwards changed 
his mind and abandoned that intention, he is not guilty. 
And there was proof in that case to warrant a charge to that 
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GILL vs. WILKINSON. 


If a sheriff permit a negro, he has in possesion under levy, to go at large 
and such negro escapes, the sheriff cannot reimburse himself for the 
costs and expense of recapture out of the proceeds of the sale. 


Rule against the Sheriff, from Lee County. Decided by 
Judge Perkins, March Term, 1860. 


James W. Wilkinson, being the plaintiff in a fi. fa. against 
James W. Cross for the principal sum of $285 86, moved a 
rule against William C. Gill, sheriff of said county, calling 
on him to show cause why he should not pay over on said 
fi. fa. the sum of $180 00, being a balance in his bands after 
satisfying other fi. fas. which brought the fund in Court. 


In reply to the rule, the sheriff answered: That there 
was a balance in his hands, as stated in the rule, raised 
from the sale of defendant, Cross’, negro woman, Rhena; 
that at the time he received said negro, the jail of the county 
was insecure and unsafe, and was not sufficient to safely keep 
said negro, and that it continued in that condition; that the 
weather was extremely cold, and he took said negro to his 
home and kept her there, as he thought humanity required. 
Whilst the negro was thus situated, said Wilkinson placed 
an attachment in his favor against said Cross in his hands, 
which he also levied on said slave; that both before and 
after the levy, the said Wilkinson well knew the manner in 
which the slave was kept, and consented thereto; that after- 
wards the woman was stolen from his possession, and that he 
was subjected to great trouble, expense and loss of time in 
going to various places in this State and in Alabama, to find 
and retake her, which he did, and thereafter brought her to 
sale, as stated. He states, the expense of her recapture 
amounted to the said balance in his hands, and claims the 
right to apply the same to his own reimbursement. 

He further answered, that there was an older fi. fa. con- 
trolled by himself, to which he had the right to apply the 
balance of the fund on hand. 

After argument of counsel, the Court ordered the rule to 
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be made absolute, and counsel for the plaintiff in error ex- 
cepted. 


HawkI1ns, for plaintiff in error. 


WaRREN & FLoyD, contra. 
By the Court.—Lyon, J., delivering the opinion. 


We agree with the Court below, that there was not the 
slightest reason for allowing the sheriff to retain the balance 
left in his hands, after payment of executions from the sale 
of the negroes, for the reimbursement of himself for his 
costs and expenses of himself and his company in following 
up and retaking the negro that had escaped from his cus- 
tody. It was the duty of the sheriff, after he had levied, to 
so secure the negro as to prevent her escape. If the jail was 
insecure, he should have adopted some other security; but 
by permitting her to go at large, he took the risk of her es- 
cape, and the losses arising therefrom must be borne by him. 
But as he sets up in his answers, that he has in his hands an 
execution of an older or prior lien to that of Wilkinson’s at- 
tachment lien, we, in affirming the judgment, direct that part 
of his answer to be inquired of by the Court, and if it shall 
appear that the fi. fa. the sheriff claims to control of Cheat- 
em & Co. vs. James W. Cross, is a subsisting and unpaid one 
of prior lien to that of the attachment in favor of James 
W. Wilkinson, that in such case the Court direct that the 
amount due, or such execution be first paid out of the fund 
in the sheriff ’s hands, and the balance, if any, to the attach- 
ment. 

Judgment affirmed. 
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HULL vs. TOMMY. 


The damages rendered for a frivolous appeal, held to be excessive under 
the circumstances of this case. 


Assumpsit, in Muscogee Superior Court. Decision by 
Judge WoRRILL, at November Term, 1859. 


Tommy sued Hull on a promissory note for $3,300 00, to 
which suit Hull entered an appearance and informed his 
counsel of his defense to said action. 

At the common law trial, plaintiff had a verdict for the 
amount of the note with interest and cost. Hull appealed 
and the cause coming up for trial, no counsel appeared or 
was present, for Hull, and counsel for plaintiff submitted his 
note to the jury, and claimed damages for a frivolous appeal. 
The jury, under the charge of the Court, found for the plain- 
tiff the sum of $3,300 00, principal with interest and cost, 
and twenty per cent. on the principal sum as damages for a 
frivolous appeal. 

Defendant, afterwards and during the same term of the 
Court, moved to set aside the verdict, and for a new trial, 
on the grounds that he had employed ‘counsel who were ab- 
sent at the time the case was called on the appeal, but which 
absence was without his consent or fault; that he had in- 
formed his counsel of his defense, and relied entirely upon 
them to conduct it, and to attend to the case; and, further, 
that plaintiff had found no special damage sustained by rea- 
son of said appeal, etc. 

R. J. Moses, of the firm of Moses & Lawes, made affida- 
vit that his firm had been employed by Mr. Hull to appear 
and defend said action ; that they were advised of Mr. Hull’s 
defense and thought it good, to the extent of two or three 
hundred dollars. Don’t remember how, or under what cir- 
cumstances the verdict at common law was rendered; ad- 
vised an appeal. If present when the case was called on the 
appeal, did not hear it. Was probably absent, as it is im- 
possible for an attorney during the five or six weeks that the 
Court usually sits in Muscogee county, to be present all the 
time, without a great neglect and sacrifice of other business 
and interests, 
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The Court, after argument, refused the motion to open and 
set aside the verdict and judgment, and counsel for defendant 


excepted. 
R. J. Moses, for the plaintiff in error. 
R. W. NEwtTon, contra. 
By the Court.—STEPHENS, J., delivering the opinion. 


This appellant was absent, and his counsel was absent, 
when the case was tried, though generally present during the 
long sitting of the Court in that copnty. It is not the case 
of a party in Court refusing to prosecute his appeal, or by 
prosecuting it exposing its frivolousness. The most the jury 

new was, that he had failed to prosecute it. The failure 
might have been caused by accident or even by distressing 
sudden calamity, or by forgetfulness, or by negligence, and - 
not by a consciousness of having no defense. The case did 
not address itself to the jury as calling for punitory dam- 
ages, and the actual damage resulting from the delay of a 
single term could not have been any approximation to the 
20 per cent., which the jury found. They went almost to 
the extremest limit of the law for the most aggravated case, 
and yet no especial damage was shown; thie interest on the 
note was all the while accumulating, and the delay had been 
only six months. Under these circumstances, we think, the 
damages awarded were excessive. 

Judgment reversed. 
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GRACE e¢ al., vs. ROWELL et al. 


When a decree is rendered on a bill filed by two complainants, one of 
whom was dead at and before the filing of that bill or rendition of the 
decree, that fact only vacates the decree as to the deceased complain- 
ant. 


In Equity, from Baker Superior Court. “Decision by 
Judge ALLEN, at November Term, 1859. 


Willoughby W. Grace, executor of William Neves, de- 
ceased, and Robert W. Wiley, administrator de bonis non of 
James C. Neves, deceased, filed their bill of service, alleging 
that heretofore, a bill in, equity had been filed in the name 
of William Neves and James C. Neves, to the April Term, 
1853, of Baker Superior Court, against William Scott and 
Thomas Beall, administrators of William F. Scott, and 
George W. and Lawrence G. Rowell, executors of Richard 
Rowell, charging them with having taken possession of the 
whole estate of John Neves and Catharine Neves, of which 
estate said William and James C. Neves claimed one undi- 
vided half, ete.; and the prayer of which bill was for the dis- 
covery, relief, and ne exeat. Thatsaid bill having been sane- 
tioned, the defendants therein filed a demurrer thereto, at 
April Term, 1853, on certain grounds specified, and that the 
Court sustained the demurrer and dismissed said bill. It is 
charged that the decree of the Court sustaining the demurrer 
and dismissing said bill was null and void: for that, at the 
time said bill was filed, and before, to-wit, in the year 1857, 
the said James C. Neves, one of the complainants, had de- 
parted this life, intestate, leaving a widow; and that at the 
time of filing said bill in his name, and of dismissing said 
bill, and during ail the time said proceedings were pending, 
said intestate was dead, and there was no representative on 
his estate, complainants asked that the decree had on said 
demurrer may be reviewed and reversed. 

To this bill of review the defendants demurred at the May 
Term, 1855, of Baker Superior Court, Judge PERKINS pre- 
siding, on two grounds: 

1. That there was no error of law in the said decree, shown 
by said bill. 

2. Nor any such new matter of which the complainants 
in the bill could not have noticed at the time of decree. 
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This demurrer by agreement was transferred and plead 
before Judge Perkins at the June Term of Dougherty Supe- 
rior Court, when, after argument had, the Judge pronounced 
the following judgment on the demurrer. 

“ Whereupon it is considered, ordered and adjudged and 
decreed by the Court that said demurrer be overruled, and 
that said bill be sustained, on the ground that the decree 
ought to be reviewed, having been rendered ; and the bill on 
which it was founded having been filed, while James C. 
Neves, one of the pretended complainants, was dead, without 
any representation. The Court, deeming this ground insuf- 
ficient to dispose of the demurrer, makes no decision upon 
any other point raised in the cause; and it is further ordered 
that defendants plead, answer or demur, not demurring alone, 
on or before the first day of the next term of Baker Superior 
Court.” 

No further steps were taken by either party affecting the 
merits until the November Term, 1859, of Baker Superior 
Court, when the cause came up for hearing, and counsel 
for defendants admitted the facts charged in the bill, that 
James C, Neves, one of the complainants in the original bill 
was dead, at the filing thereof, and at the rendition of the 
decree therein. Whereupon counsel for complainant in the 
bill of review moved the Court: 

That said bill of review be sustained, and that said decree 
dismissing the original bill on demurrer be reversed, annulled 
and set aside as null and void; and that said original bill be 
reinstated on the docket; and that said original bill be, on 
motion of solicitor for complainants, and hereby is dismissed 
without prejudice, and that complainants here be reinstated 
and remitted to all their rights lost by said decree on demur- 
rer to said original bill as full and effectually as if no such 
decree and proceedings had even been read. 

The Court, on hearing, refused the motion, holding that 
said decree was valid and binding upon the said complainant, 
William Neves, but was void and may be set aside as to 
James C. Neves. 

To the refusal of the Court to grant the motion so made, 
counsel for complainants excepted. 


Baity & Benny, for plaintiff in error. 
RockweELu & CLARK, contra, 
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By the Court.—Lyon, J., delivering the opinion. 


Were the complainants entitled to the motion to the extent 
made in the Court below? We hold that they were not. If 
the demurrer to the bill of review had been overruled, on the 
ground taken therein, that there was no error in law in the 
decree, then the complainants would, unquestionably, have 
been entitled to their motion; for it is a well settled rule of 
equity practice, that ‘“ when a bill is filed to review a decree 
for error in law, apparent on its face, and a demurrer to 
such bill presents an issue of law only for the judgment of 
the Court, if the demurrer be overruled the effect is, to set 
aside and open the decree” —Guerry vs. Perryman, 12th Ga, 
Rep., page 18; Caney vs. Giles, 10th Ga. Rep., page 22. 
The demurrer was neither sustained or overruled upon that 
ground by the judgment of the Court on the demurrer, but 
the Court overruled the demurrer, only, on the fact contained 
in the bill—that is, the death of James C. Neves, and ex- 
pressly declined to pass on the other grounds as to the error 
of law; in such case, that is the judgment of the Court over- 
ruling the demurrer on matter of facts contained in the bill 
of review, and on which the equity of the bill rests, does not 
reverse and vacate the original decree.— Guerry vs. Perryman, 
12th Ga. Rep., p. 14. 

The complainants did not put their right, to have this mo- 
tion allowed by the Court, on the ground that there was 
error of law apparent on the face of the decree; that ques- 
tion was not made or considered by the Court below, now 
argued before us. But the right to have the motion granted, 
was put entirely upon the admitted fact, that James C. Neves, 
one of the complainants in the original bill, was dead, at and 
before the filing of that bill, and his name was unauthor- 
izedly in that bill. So understanding the motion, as well as 
the decision of the Court below, so we decide in this case, 
leaving the other question, made by the bill, that there was 
error of law in the decree, as the judgment on demurrer did, 
an open question, to be followed up by the parties or not, as 
they may think proper; not that we desire to avoid it, but 
because it has not been made, argued or passed upon by the 
Court below. 

1. Then what is the effect upon the decree on the demur- 








MACON, JUNE TERM, 1860. 767 


Grace et al., vs. Rowell e¢ al. 














rer to the original bill complained of, of the fact, that at and 
before the filing of the bill, James C. Neves was dead? We 
think that the effect is only to vacate the decree as to James 
C. Neves, and not as to William Neves. Why should it have 
any other effect? William Neves brought the bill; he had 
his day in Court; he lost none of his rights by reason of the 
death of his co-complainant. Ifthe demurrer should be set 
aside as to him, the effect will be to give him another day in 
Court, to have the same matter re-adjudicated ; it would be 
to allow him to take advantage of his own wrong, to the 
prejudice of the defendant. It was not necessary, that is, it 
was not indispensable, that James C. Neves, or his repre- 
sentative should be joined with him in the suit. 

The case of Fedlie vs. Dill, 3d Kelly, p. 104, was relied 
on, as an adjudication of this point. We do not think it is, 
or we should enforce it in this case as well as all others to 
which it applies; for a decision of this Court once made 
must, in my opinion, stand and be enforced, though I do not 
think the preamble of that case should be extended beyond 
its facts. That was a judgment at law against defendants 
who were brought into Court; they did not voluntarily come 
in—the error was the act of the plaintiff, not theirs, Here, 
the error is the act of the party who seeks to take advantage 
of it; this is a proceeding in equity where the Courts are 
not governed by the strict rules of law, but will grant relief 
according to principles of right, without regard to the strict 
rules of form. If the decree had been in favor of complain- 
ant, had he taken a benefit by it, on a motion to set aside 
for the irregularity, the Court would have allowed him to 
amend; and where he seeks to avoid it on that account, the 
Court will do no more. To that extent the Court below was 
willing to grant the motion, and that was as much as he was 
entitled to have. Such is the effect of the decision: New- 
man vs. Law, 57th R., p. 578, and that was a proceeding at 
law. 

Judgment affirmed. 
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MORGAN vs. ELY e al. 


The penalty imposed by our statute for arresting a debtor, after he hag 
been discharged from imprisonment under our laws in favor of insol- 
vent debtors, applies only to arrests under process from this State, 
and not to arrests under process from another State, and within an- 
other State. 


Debt, in Quitman Superior Court. Decision by Judge 
Perkins, at December Term, 1859. 


Morgan sued Algernon S. and Howell T. Ely, for causing 
him to be arrested on a bail process after he had taken the 
insolvent debtor’s oath, they having had notice of his appli- 
cation to take said oath, and their debt being in existence at 
that time. 

On the trial, plaintiff showed, by an exemplification of 
the record, that, having been arrested on a ca. sa., he had 
applied to the Inferior Court of Randolph county, to be al- 
lowed to take the benefit of the Insolvent Debtor’s Act, of 
which application he notified A. S. Ely & Co.; and that, at 
July Term, 1857, he was permitted by said Court to take the 
oath prescribed by that Act. Plaintiff then introduced a 
copy of a bail writ, in favor of A. S. Ely & Co., against 
him, issued at Eufaula, Alabama, January 19, 1858, by one 
Jack Hardeman, J. P., founded on an affidavit made by H. 
T. Ely, one of said firm, a copy of which affidavit was also 
introduced in evidence. The testimony of Jack Hardeman, 
taken by commission, was then read. He proved the making 
of the bail affidavit by H. T. Ely, and the issuing of the 
bail writ, and its delivery, by said Ely, to Thomas Robin- 
son, a deputy sheriff. He also testified, that after the bail 
writ was issued, an arrangement was made, by which the 
debt claimed by Ely from Morgan, was settled. He says he 
' was a Justice of the Peace when he issued the writ author- 
ized to take cognizance of such matters by the laws of 
Alabama. 

Plaintiff then read the evidence of Thomas Robinson. 
He says he arrested plaintiff on the 19th of January, 1858, 
by virtue of the bail writ in favor of A. S. Ely & Co. 
The arrest was made at Eufaula, Alabama, H. T. Ely being 
present and instructing him to make the arrest. He was not 
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acquainted with A. 8, Ely, and does not know where he was 
when the arrest was made. He further says that the matter 
was settled. . 

The testimony of James H. Weaver, Secretary of State 

of the State of Alabama, was then read. He stated that 
Jack Hardeman was a Justice of the Peace of that State, 
duly commissioned on the 19th day of January, 1858, and 
attaches a certified copy of his commission. 
' Plaintiff then introduced H. T. Ely, oneqof the defend- 
ants and proved by him that defendants had notice of plain- 
tiff’s application to take the insolvent debtor’s oath in Ran- 
dolph Inferior Court, and that their debt against plaintiff, 
upon which they caused his arrest, was in existence and 
owned by them at the time he took said oath, and had been 
owned by them all the time. He further testified, that plain- 
tiff resided in Randolph county at the time he took the oath, 
and continued to reside there until he was cut off into Quit- 
man county, where he now resides. 

Here plaintiff closed, and the Court, on motion of defend- 
ant’s counsel, passed an order non-suiting the case. This de- 
cision is now assigned as error. 


Dovetass & Dovewass, for plaintiff in error. 
B. S. WorRRILL, contra. 
By the Court.—STEPHENS, J., delivering the opinion. 


We have no hesitation in holding that the penalty imposed 
by our statute for arresting a debtor after he has been dis- 
charged from imprisonment under our law for the relief of 
insolvent debtors, applies only to arrests under process of 
this State, and not to arrests within another State, under 
process therefrom. There was no intention to interfere with 
other jurisdictions in their manner of enforcing the payment 
of debts, but the object was to regulate and restrain the 
remedies of the creditor within this State. 

Judgment affirmed. 


VoL, xxx—50. 
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BETHUNE vs. DOUGHERTY. 


1. Where a bill-holder sues the assignee of a bank upon its notes, and 
no plea of non est factum is filed, the plaintiff need not prove the exe- 
cution of the bills. 

2. The Chattahoochee Railroad & Banking Company made an assign 
ment, in 1841, to Van Leonard, W. P. Yonge, and John Bethune, of 
its effects, to collect and pay its debts. There is no evidence that Van 
Leonard ever accepted the trust. There is proof that the other two 
did. In December, 1843, the Legislature passed an Act, in which it js 
recited that an assignment had been made by said Railroad & Banking 
Company, to John Bethune, and confirming and making valid said as, 
signment for all purposes, both in law and equity; and declaring that 
said assignee might sue and be sued in his said character of assignee 
for any demand due to and from said banking institution. Held, That 
said Act is constitutional and valid, and that the subsequent renuncia- 
tion by John Bethune, in December, 1844, of this legislative ratifica- 
tion of his appointment by the Bank, does not discharge him from 
liability. 

8. Where a common law remedy is given to enforce an equitable rigit, 
to which the Statute of Limitations cannot be pleaded, it cannot be 
pleaded to the proceeding at law. 


Assumpsit, in Muscogee Superior Court. Tried before 
Judge WorRILL, at November Term, 1859. 


This was an action of assumpsit by William Dougherty, 
as the owner and holder of the bills of the Chattahoochee 
Railroad & Banking Company, against John Bethune, whom 
the plaintiff alleged to be the assignee of said bank, and 
liable as such assignee, to be sued by the bill-holders, under 
the provisions of the Act of 1843. 

Similar actions by the same plaintiff, against the same de- 
fendants, had been brought and tried, and the judgments in 
which had been brought to this Court upon writs of error. 
The decisions pronounced by this Court, in those cases, will 
be found in 7th Ga. Rep., p 90, and in 21st Ga. Rep., p 
257, to which the professional reader is referred for a more 
full statement of the facts of this case. 

The defendants pleaded, amongst other things, the general 
issue, Statute of Limitations, and non-acceptance of the ap- 
pointment of assignee or receiver, made by the Legislature 
by Act of 1843. 











MACON, JUNE TERM, 1860. 771 





—— 


Bethune vs. Dougherty. 





The only additional fact as evidence on the trial in this 
case, was the introduction, in evidence, by plaintiff, of an 
answer made by defendant to the bill in chancery, in which 
he admitted that he had, under the appointment of assignee 
made by the deed of assignment made by the bank, in 1841, 
with Wm. P. Yonge, executed a deed conveying a certain 
house and lot in the city of Columbus, belonging to said 
bank, but that Yonge received the proceeds of sale. 

Upon the trial, plaintiff offered to read in evidence the 
bills of the bank, the foundation of his action, amounting to 
$6,945 00. Defendant objected to these bills being received 
or read as evidence, until their execution was proved. The 
Court overruled the objection, and allowed the bills to go to 
the jury, without proof of their execution. To this decision 
defendant excepted. 

Plaintiff then read the answer of the defendant to the bill 
in chancery, above referred to. He further read, in evidence, 
the deed of assignment made by the bank, conveying to Van 
Leonard and William P. Yonge, certain property therein de- 
scribed, and constituting and nominating them the assignees 
of said bank. This did bear date, July, 1841. 

Defendant read to the jury his letter to Governor Craw- 
ford, dated December 12, 1844, declining and refusing to act 
under, or accept the appointment of assignee of said bank, 
made by Act of the General Assembly, December, 1843, and 
which letter will be found in 21 of Georgia Reports. 

Defendants then read the judgment of forfeiture against 
said bank, rendered June 13, 1843, in the Superior Court of 
Muscogee county. 

The testimony being closed, counsel for defendant request- 
ed the Court to charge the jury as follows, to-wit: 

Ist. That if Bethune never accepted the appointment of 
assignee, under the Act of 1843, then the plaintiff could not 
recover. 

2d. That if Bethune and Yonge accepted the trusts, under 
the deed executed by the Act of 1843, then plaintiff cannot 
recover. 

3d. That if more than six years elapsed from the forfeit- 
ure of the charter of the bank to the commencement of this 
suit, then the plaintiff’s cause is barred by the Statute of 
Limitations, A similar request was made to charge as to the 
lapse of four years, 
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The Court refused to charge as requested by defendant 
but charged the jury that if the Chattahoochee Railroad & 
Banking Company executed the deed of assignment, read in 
evidence, to Leonard, Yonge, and Bethune, and Young and 
Bethune accepted the trust therein created, then it was com- 
petent and within the power of the Legislature to pass an 
Act authorizing the plaintiff, or other creditors of the bank, 
to sue Bethune alone, and that it was not necessary, to ena- 
ble plaintiff to recover, to show that Bethune accepted un- 
der the Act of 1843, provided he accepted under the deed 
of assignment executed by the bank; and if Bethune and 
Yonge accepted under said deed, then plaintiff could recover 
against Bethune in this action, even though he expressly re- 
fused to accept the duties and liabilities imposed by the Act 
of 1843. To which charge and refusal tu charge, counsel for 
plaintiff excepted. 

The jury found for the plaintiff six thousand nine hun- 
dred and forty-five dollars, to be levied of the goods and 
chattels, lands and tenements of the Chattahoochee Railroad 
& Banking Company of Georgia, with interest and cost. 

Whereupon, counsel for defendant tender their bill of ex- 
ceptions, assigning as error the rulings, charge, and refusal to 
charge as above stated. 


M. L. Patterson and B. Y. Marty, for plaintiff in er- 
ror. 


WILLIAM DOUGHERTY, contra. 
By the Court.—LumPkKIN, J., delivering the opinion. 


Was counsel for plaintiff bound to prove the execution of 
the bills sued on, before they could be read to the jury? 

The suit was against the assignee of the bank that pur- 

rted to have issued these bills. Was it not the duty of 
the defendant, under the Judiciary Act of 1799, to say noth- 
ing of the Act of 1856, passed for the purpose of dispensing 
with the proof, to have pleaded non est factum to the bills? 
They were the foundation of the action; and failing to do 
this, the factum of the bills will be preserved. 

There was evidence sufficient to authorize the jury to find 
that John Bethune and Wm. P. Yonge accepted the trust 
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under the deed executed by the bank in 1841. They con- 
veyed property under and by virtue of said appointment, and 
are thereby estopped from denying their acceptance. Now 
the Act of the Legislature, passed in 1843, does not propose 
nor purport to interfere with this assignment made by the 
bank, On the contrary, it expressly declares that the as- 
signment made by the Chattahoochee Railroad & Banking 
Company to John Bethune, conforming as it does to the Act 
of the General Assembly of 1842, and of record in the 
Clerk’s office of the Superior Court of Muscogee county, 
shall be taken, held and considered valid for.all purposes, 
both in law and in equity: Cobb’s Digest, 121. 

It is suggested that here is the assertion of a solemn false- 
hood by the General Assembly, that there is no such assign- 
ment as one from the bank to Bethune. Whereas, the fact 
is, there is a deed to John Bethune, but not to him only. 
The conveyance is to Van Leonard, and William P. Yonge 
also. But there is no evidence that Van Leonard ever ac- 
cepted the trust or acted under it, and while the contrary is 
true, as to Yonge at one time, to-wit: in August, 1841, when 
Bethune and himself made the deed to Gibson, may he not 
have withdrawn from the trust prior to December, 1843? and 
may not the Legislature have had satisfactory evidence that 
he had so withdrawn or renounced his trust? and are we not 
bound to presume that it had? Can any one doubt but that 
the Legislative ratification, in 1843, of these bank assign- 
ments, was with the knowledge and by the consent of all the 
parties in interest? As to Mr. Bethune, his letter to Gov- 
ernor Crawford, declining to act under the appointment of 
assignee made by the Legislature, as he is pleased to con- 
sider it, was not written until just twelve months after the 
Act of 1843. He never did sefuse to act under the bank 
assignment, so far as we are informed by the evidence, and 
that is the only assignment ever made, and the only appoint- 
ment ever made of himself as assignee, for the Legislature 
never did, or attempted to do either. 

When the Act recites, then, that the assignment was made 
to John Bethune, looking to the state of facts as they then 
existed, they may have stated what was substantially, and 
for all practical purposes, true. And such, no doubt, is the 
fact—at least we are bound to believe it. And here is the 
fundamental error and misconception about the whole matter. 
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It is in treating of those assignments by the banks, and the 
appointment of assignees under them, respectively, as the 
Act of the Legislature, instead of the act of the banks. The 
Legislature simply affirmed or confirmed their acts, and made 
provisions for more effectually carrying them out. 

The Act of 1843, amongst other things, provided that the 
assignees should have power and authority to proceed forth- 
with to the settlement, collectian and payment of the debts 
due to and from said banking institutions, “ according (to 
what?) to the provisions of the said several deeds of assign- 
ment.” It further provided that said assignees should, upon 
motion to any Court in which suit is or may be pending, for 
or against said banking institutions, and notice of said mo- 
tion to all the parties to said suit served upon them person- 
ally, or upon their attorney at law of record, be made par- 
ties to said suits; and that they should have full power to 
sue and be sued in their said character as «ssignees for any 
demand due to and from said banking institutions. 

It was competent for the Legislature, surely, to do all 
this, and to substitute legal-for equitable remedies for and 
against those assignees. 

In Dougherty vs. Bethune, 7 Ga. Rep., 90, there was no 
proof that John Bethune had ever accepted the assignment 
made by the bank, and the same defect in the proof existed 
in Bethune vs. Dougherty, 21 Ga. Rep., 257. In both of 
these cases, the proposition maintained by counsel, was that 
the Legislature could force Bethune to act as assignee, with- 
out his consent or against his will. But this Court adhered 
to its position, that the acceptance of the trust was neces- 
sary to be proven. That testimony is now supplied; and 
since the decision in those cases, so far from sustaining the 
plaintiff in error in this case, are authorities really on the 
other side. 

Does the Statute of Limitations of four or six years, bar 
the plaintiff’s right of recovery in this action? We think 
not, most clearly. But not for the reason assigned by coun- 
sel for the defendant in error. 

He insists, that this Court has laid down the doctrine 
broadly, that the statute does not apply to bank bills, and 
so it did. But that rule applied, perhaps, to bank bills 
which continued to circulate as currency. But the bank 
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bills in this case, had ceased to circulate as currency. They 
had ceased to be taken in, and re-issued as currency. 

But there is another, and to my mind a conclusive reason, 
why the statute does not apply. This action is to enforce a 
trust. No remedy for this purpose exists at common law. 
But here, it is given by the Legislature. Where the bill- 
holder, in this case, to go into equity, to enforce this trust, 
will it be pretended that the legal bar to plaintiff’s claim 
could be interposed? Certainly not. Could the assignee of 
the bank, who has been put in possession of the effects of the 
bank to release those bills, shield himself, under the statute, 
from the performance of his trust? No one will seriously 
contend for this; and if he could not in equity, and the 
creditor has availed himself of a common law form, as he 
had a right to do, under the authority conferred upon him 


by the Legislature, shall he thereby be deprived of a right 


which could not be taken from him in equity ?. In other 
words, shall he be barred at law, when he would not be in 
equity? I think not. 

There are other considerations which might be suggested 
by way of reply to the plea of the statute. But being satis- 
fied with this, I shall forbear to adduce them, at least for the 
present. 





ROE, casual ejector, and G. W. HAY, administrator, de bo- 
nis non, of J. J. ALLEN, vs. DOE, ex dem. of JULIAN 
AYRES, et al. y 


The sale, by an administrator, of land for which a suit is pending against 
him, is no reason why an administrator de bonis non, should not be 
made a party to the suit, after the death of the first administrator. 


Ejectment and Motion to make parties, in Randolph Su- 
perior Court. Tried before Judge PERKINS, at May, Term, 
1860. 


A suit was brought by defendants in error, against Jere- 
miah H. Allen, as administrator on the estateof J. J. Allen, 
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deceased, for the recovery of a certain lot of land. Pendin 
this suit, the administrator, Allen, died. His death havin 
been suggested of record, and scire factas having issued nk 
been served on George W. Hay, as administrator de bonis non 
of J. J. Allen, deceased, to show cause why he should not be 
made a party defendant as such administrator de bonis non. 
The said Hayes came before the Court, at said May Term, 
and objected to being made a party defendant, on the follow- 
ing grounds, viz: 

Because the lot of Jand, the subject of dispute, is not the 
property of him, the said Hay, as administrator, de bonis non, 
of the estate of said J. J. Allen, deceased, but that said land 
had been sold and regularly disposed of, and fully adminis- 
tered upon by the former administrator of J. J. Allen, de- 
ceased. 

The Court overruled the objection, ordered said Hay, ad- 
ministrator, de bonis non, to be made a party defendant, and 
counsel for defendant excepted. 


BEALL, for plaintiff in error. 
Dovexass & Doua.ass, contra. 
By the Court—Sreruens, J., delivering the opinion. 


This action was founded on a seizure of possession com- 
mitted and mesne profits appropriated by the intestate in his 
lifetime, with a continuation of the same wrongs by the ad- 
ministrator after the death of the intestate. If the action 
was properly brought against the administrator, it was right 
to preserve it against the administrator, de bonis non. The 
ground of objection to the making of this party, is rather a 
reason for it than against it, for it shows that the estate had 
got the benefit of a full administration of the land, and the 
estate, therefore, through its proper representative, ought to 
respond to the true owner. As to the purchaser who bought 
the land pendente lite, he, of course, took it subject to the re- 
sult of the litigation. 

Judgment affirmed. 
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BROWN vs. RICKS. 


Where rents, issues and profits, arising from trust property, have come 
into the hands of the trustee, during the lifetime of the cestui que trust, 
and were unaccounted for at the time of his death, his administrator is 
entitled to demand an account and settlement of the trustee. 


In Equity, from Clay county. Decided by Judge Ki1ppoo, 
at Chambers, ......... day of ......... , 1859. 


This bill was filed by George W. Brown, as the adminis- 
trator of James N. Toney, deceased, to compel Robert G. 
Ricks, the defendant in error, to account for and pay over to 
the plaintiff in error, as such administrator, the property and 
rents, issues and profits thereof, due the deceased at the time 
of his death, and which, it was alleged, were in the posses- 
sion of said Ricks, as trustee of the said Toney, under the - 
will of deceased’s father. 

The provisions of the will of William Toney, deceased, 
the father of James N., so far as relates to the subject of this 
suit, are as follows: 


Item 4. “I give and bequeath to my son, James N. Toney, 
of Clay county, Georgia, during his life, and to his lawful 
children, living or hereafter to be born, the following negro 
slaves,” (naming some twenty negroes.) “TI also will and 
give to said James N. Toney and his children, four thousand 
and six hundred dollars in cash, and my stock in the South- 
western Railroad, amounting to two thousand dollars; said 
cash and railroad stock to be taken possession of by said 
James and children’s trustees, and managed by them, and 
paying the interest and dividends to said James and children. 
On the death of James N. Toney, the whole of the property 
devised to him by this will, is to go to and rest in his law- 
ful children, or their representatives, in equal portions— 
making an equitable allowance for the support and education 
of the younger children. And all of the said property is to 
be taken into the possession and management of the lawful 
trustees of his children, to be held and managed for the sup- 
port and education of them, and giving off to each his or her 
share, as they become of age or marry. Should James’ wife, 
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Rhoda Ann, survive him, I wish a reasonable allowance paid 
her annually by the trustees for her support.” 

Item 8. “I will and direct that all my lands in Georgia, 
Alabama and elsewhere, except that given to brother John’s 
wife and children, in item 6, be duly advertised and sold at 
public outery, for one-third cash and the balance on one and 
two years’ credit, or the whole on one and two years’ credit, 
with interest from date of sale in both cases, as my executor 
may deem best, to be well secured with deeds of trust, or 
otherwise, and the money arising from their sales, and all, 
moneys due me from other sources, or which I may have in 
hand, not otherwise disposed of by this will, be equally di- 
vided into three equal parts, and one-third be given to the 
wife and children of said Washington, one-third to said Eliza 
E. Ricks and children, and the other third to said James N, 
Toney and his children—all under the terms, qualifications, 
conditions, restrictions heretofore prescribed and repeated, 
touching legacies to the several persons or classes of persons, 

Item 15. “I name and appoint Robert G. Ricks and such 
other person or persons as the proper Court may appoint, 
trustees for James N. Toney and children, to take and to 
hold the legal titles to all property given them by this will. 
I direct that there always be two trustees for this purpose, 
During James’ life, I wish him to work his land and negroes; 
but after his death, I wish the trustees to take charge, pos- 
session and management of the same for his children’s ben- 
efit.” 


The bill states that James N. Toney left at his death four 
children, who are still surviving, and that said deceased, at 
the time of his death, held the said property in joint tenancy 
with his said children, under and by virtue of said will. 
The rents, issues and profits of said property having gone 
into the hands of said Ricks, trustee, with the property itself, 
complainant filed his bill, as the representative of the de- 
ceased, asking that said trustee should account to him for the 
rents, issues and profits of said property due deceased as life- 
tenant under said will. 

On demurrer, the Court dismissed the bill for want of 
equity, and counsel for complainant excepted, and assigns the 
same as error. 

Law & Sims, for plaintiff in error. 
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Dove ass & Doue.ass, contra. 
By the Cowrt.—LumMPpkK1n, J., delivering the opinion. 


We think this a plain case. The bill alleges: ‘The gift of 
sundry property by Colonel William Toney in trust for the 
joint use of his son, James N. Toney, during his life, and 
his lawful children, living or thereafter to be born, after his 
death. That there were interests and profits accruing in this 
property, during the life-time of James N. Toney, which 
were not received by him, but which came into the hands of 
his trustee—Robert G. Ricks—the defendant. That James 
N. Toney is dead ; that the complainant has been duly ap- 
pointed his administrator ; and as such, he prays an account 
and settlement of the rents, issues and profits received by 
Ricks. The bill was demurred to and dismissed for want of 
equity. 

"Te the facts charged are true, why should not this account 
be had? ‘True, the administrator is entitled to nothing that 
has accrued since the death of his intestate. He claims 
nothing on that score. 

It is suggested that there are no debts due and owing by 
the deceased, James N. Toney. No such fact appears, how- 
ever, upon the face of the bill, nor otherwise, except by the 
suggestion in arguinent of the defendant’s solicitor. By plea 
or answer, a special case should be stated. As the pleadings 
stand, the complainant is entitled to an account. 
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SHINE vs. REDWINE AND WIFE. 


1. Where the purchase is made by a trustee on his own account of the 
estate of the cestui que trust, although sold at public auction, it is the 
option of the cestui gue trust to set aside the sale, whether bona fide 
made or not: Provided, the heirs make their election within a reason- 
able time. 

2. If an administrator illegally sells the property of his intestate’s estate 
and become himself the purchaser, and the heirs elect, to rescind the 
sale, he will be decreed to convey them the property remaining in his 
-hands unsold, and to account for that which he has disposed of by 
gift or resale, at the highest value. 

8. The ex parte orders of the Ordinary are no protection to the admin- 
istrator for his illegal acts. 

4. If a man dies intestate, leaving his wife and daughter his only dis- 
tributees, the husband of the widow is a competent witness to testify 
in a suit at the instance of the daughter and her husband against the 
administrator. 


In Equity, in Twiggs Superior Court. Tried before Judge 
LaMAR, at September Term, 1859. 


This was a bill filed by the defendants in error against the 
plaintiff in error, making the following allegations : 

That in 1837, Robert F. Glenn died intestate in Twiggs 
county, leaving his widow (now Mrs. Shadrach Ware) and 
the present wife of complainant Redwine, his only heirs at 
law ; that he left a large estate, consisting of lands, negroes, 
stock, etce., of which Shine, in January, 1838, having quali- 
fied as Glenn’s administrator, possessed himself; that Shine 
did not administer said estate in the manner pointed out by 
law, nor did he make legal or true return of his actings and 
doings; that he caused the perishable property to be sold, 
and bought most of it himself, and caused at least six of the 
negroes to be sold, and returned them as bought by other 

rsons, whilst, in truth, four of them, if not more, were 

id off for said Shine himself, and taken by him ; that said 
administrator has rendered no account of the lands, and has 
misappropriated the choses in action belonging to the estate ; 
that several years subsequent to 1838, the said defendant 
without any legal authority, caused the balance of the ne- 
groes to be sold, and so managed as to become himself the 
purchaser for a merely fominal price, making no returns of 
the prices paid, nor of hire received during the years inter- 
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vening between Glenn’s death, and said sale ; that complain- 
ant, Redwine’s said wife, was then a minor, and very young, 
having no power to secure or protect her rights, and being 
entirely under control of defendant until her marriage in 
1856; that defendant is still in possession of-said estate, es- 
pecially the negroes and their increase, which, with the in- 
terest, hire, etc., are worth $50,000 00 or other large sum; 
that on account of the concealment practiced by defendant, 
complainants are unable to discover the quantity, value or 
character of said estate, without resorting to defendant’s con- 
science. 

By an amendment, complainants further allege: That if 
any order of sale was ever procured by defendant, it was at 
an Adjourned Term of the Court, and before notice of 
intention to apply for such order had been advertised the 
period required by law ; that said sale was not advertised as 
required by law, but six of the negroes were sold on the day 
after the order was granted, and returned by Shine as bought 
by one Harrison ; when, in truth, five of the said negroes, 
at least, were bid off for said Shine, and went at once into 
his possession ; that until January, 1845, defendant held the 
balance of the negroes as the property of said estate, when 
he caused eight other negroes to be sold without giving any 
notice of intention to apply for an order to sell, or, in fact, 
obtaining an order for that purpose—no order having been 
granted to sell any part of said estate since the order of 
April 30th, 1838, which complainants claim was functus 
officio after the sale first had under it; that said sale was 
fraudulent and void for the further reasons that the negroes 
were bid off by Henry Bunn for defendant, (although de- 
fendant returned them as bought by Bunn for himself), and 
were sold for cash, and without notice, and at a time when 
defendant thought they would sell cheap—the creditors of 
the estate having been previously paid off, and no division 
being necessary ; that complainant, Redwine’s wife, had no 
guardian, and if a division had been necessary, a sale of 
said negroes was not requisite to make it; that on the 5th 
day of May, 1845, defendant procured the Court of Ordi- 
nary to pass an order, which, after reciting that he had 
“fully administered,” and had legally published a citation 
for letters of dismission—no objection having been filed-— 
ordered the Clerk to grant letters of dismission, and to per- 
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mit said Shine to retain money to pay the taxes of the es. 
tate for the year 1845; that said order of dismission wag 
fraudulent and void, because notice of intention to apply for 
it was not published six months; no division had taken 
place; the estate had not been fully administered; no re- 
turn even of said last-named sale was made until the day 
said order was granted, and no opportunity, therefore, had 
been given for parties interested to examine it. 

The bill prays that said orders and the sales under them 
be set aside, and that defendant be brought to a full settle- 
ment with complainants; that he be decreed a trustee for 
complainants in respect to the property purchased by him, 
and be decreed to deliver up the negroes still in his posses- 
sion, and to account for the present value of those he has 
disposed of, with hire. 

The defendant, in his answer, admits that he administered 
on the estate of said Glenn as stated; that Mrs. Redwine 
and her mother are the only heirs at law, and that the for- 
mer was a minor up to the time of her marriage in 1856; 
denies that said Glenn died seized of any lands,.and denies 
that he, defendant, has failed to account for the choses in ac- 
tion, etc., of said estate. As to the negroes, the answer 
states that in May, 1838, defendant, after due and public 
notice, brought to sale six negroes of said estate, viz.: Bill, 
Harriet, Lydia and child, Guilford and Henry ; the sale was 
perfectly fair in all respects, and all the negroes were bid off 
by G. L. Harrison, except Harriet, who was bought by Gus 
McCrea ; that defendant got his friend Harrison to run up 
said negroes to a higher figure than any one else would bid, 
and the prices paid were the highest market value at the 
time, to-wit: for Bill, aged 10 or 12 years, $455 00; Lydia, 
aged about 30 and child, $861 00; Guilford, aged 13 or 14, 
$600 00; and Henry, aged 27 or 28 years, $1,100 00; that 
defendant, not having means of his own to pay the debts of 
said estate, was compelled to sell Bill and Lydia and child 
to raise money for that purpose; made no profit on Bill and 
sold the other two at a loss; does not know whether either 
of said negroes are now living or dead; that he paid for 
Guilford the amount stated, and has had him ever since, and 
that said Guilford is now worth $1,000 00, and has averaged, 
since 1838, $90 or $100 00 per annum; that he paid the price 
bid for Henry, who is growing old, and now worth $600 00 
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or $700 00—average hire since 1838 would reach $125 00 

r annum. ‘The answer further states, that in January, 
1845, defendant made sales as follows of negroes belonging 
to said estate, to-wit : 

Mary, an old woman, 45 or 50, and her child Wiley, to 
H. Bunn, $300 00; Pool, a boy aged 10 or 11 years, also. 
bid off by H. Bunn, at $250 00 ; Henry, a boy aged 19 years, 
to William Herring, (actual sale,) $400 00; Harriet, a girl 
aged 10 or 12 years, bid off by H. Bunn at $299 00; Char- 
lotte,a girl about 9 years old, bid off by H. Bunn, at $365 00; 
Esther, a girl aged 12 or 13 years, bid off by H. Bunn at 
$250 00; Charles, a boy aged 8 or 9 years, bid off by H. 
Bunn at $155 00; that defendant kept all but Poole, Char- 
lotte and Henry; that in 1850 he gave Harriett, then worth 
$500 00 or $550 00, to his son, Daniel W., and she, with 
her six or seven children, is worth now about $3,000 00, and 
but little, if anything, for hire; that Harriett and children 
constitute part of the estate of said Daniel W., who is dead; 
that in 1855 or 1856, he gave Esther to his daughter, Mary 
Faulk, and she, with her two small children, is now worth 
$1,500 00 or $1,600 00, and nothing for hire at this time; 
but her hire for seven years averaged about $30 00 per an- 
num; that Charles is still in defendant’s possession, and is 
worth $1,000 00 and $125 00 for hire, and has averaged 
$50 00 per year, for hire, for thirteen years. The answer 
denies that defendant bought any of said negroes at an un- 
der-value ; says the prices were the highest market value, 
and in all cases where he could get an advance at private 
sale, he charged himself with the advance; that he acted in ~ 
good faith, doing his best to make the property bring its full 
value ; that he procured the services of Henry Bunn to run 
up the negroes for him to save the estate from loss, times 
being hard and property selling low; that having disposed 
of Pool and Charlotte at an advance of $184 00, he prompt- 
ly charged himself with the advance, and made return ac- 
cordingly to the Ordinary; that he offered Mary and her 
child Wiley at cost, but could not get it; says the sale in 
1845 was made under the order granted in 1838, all the ne- 
groes not being sold in the latter year because defendant 
hoped the debts would not require it, and he desired to save 
some of said negroes for his daughter (deceased’s widow) and 
grand-child (Mrs. Redwine) ; that another sale being neces- 
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sary to pay debts, he applied to the Court in 1845 for leave 
to sell, when one of the members of the Court announced 
from the Bench that a new order was unnecessary, and the 
previous order was then examined and found sufficient, and 
defendant acted under it; says he did make true returns of 
the sales, and the hire of said negroes, and has fully account- 
ed for the proceeds of all the property, and is not in default 
to said estate one dollar; that as to advertising said sale, he 
was advised and believed that it was legal for an administra- 
tor to advertise in anticipation of an order of sale, and if he 
erred it was an honest mistake, and did not injure any one; 
that as to the debts against said estate having been paid be- 
fore said sale, it is so far from being true, that to save the 
property from sacrifice, he had to advance his own private 
funds to pay said debts, as his returns will show ; that as to 
the orders for sale of said property, if there was anything 
illegal, it was the act of the Court and not of defendant, who 
gave orders for notices to be given according to law, and be- 
lieved then, and believes now, the law was complied with; 
that as to their being granted at an adjourned term, the Court 
inquired of its Clerk respecting the regularity of the pro- 
ceedings, notice, etc., who responded, that all was fair, regu- 
lar and right, and the Court, acting upon the information 
thus received, granted the order; that it is true the Court 

ranted defendant final letters of dismission as stated in the 
bili which defendant pleads in bar of complainant’s suit; 
that as to the charge of fraud in obtaining said dismission, 
dependant applied to the Court from time to time for advice, 
and as to notices and all matters of form, followed the ad- 
vice and direction of the Court—Lewis Solomon, the Clerk 
of said Court, a man justly entitled to confidence, reporting 
all correct, and defendant believing then and now that the 
law was strictly complied with; there was no fraud or con- 
cealment whatever by defendant. Embodied in the answer 
is the following statement of defendant’s returns: 





First return, including negro hire........... .s.s000 $1,602 17 
Sale of negroes first Tuesday in May, 1838......... 3,671 00 
Solvent notes and accounts...........seecseceeesseevees 176 00 

$5,449 24 
PL OGL.O8. BIE OBER co cocnseenseanenartvensenaseensel 7,151 26 





Balance due administrator..........sseccsussseres seveee $1,702 02 
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From which deduct, as per return May, 1840...... 53 50 
! | $1,648 52 
Add debits as per return May 2d, 1841. ........... 179 83 
IEE IE, ROE in 2 nck ennncsreoncrhe snqssnopnebasaeaas han 4 76 
Debits for 1842, embraced in return of 1844...... . 2 ae 
“ 6 1843, ‘“ “ 6c 6c ails PRA 4 30 
Interest on $1,643 52, from May 28th, 1840, to 

SET TEE. LEE Bens as odarscrcainaspecesnnnersens 528 73 
Interest on $179 83, from May 2d, 1841, to 1845 46 49 
$2,416 06 
Com’ssions for receiving and paying out $7,151 26 | 357 56 
$2,773 62 

Less sale of negroes January 7th, 1845, deducting . 
OSDODAIG orien sense dncvs ese cacagooasccedarpenhp cies 2,355 89 
Due administrator, January 7th, 1845............... $ 417 73 


The answer prays a decree in favor of defendant for the 
said balance. 

By amendment to his answer, defendant states that all the 
negroes bid off at the two sales by Harrison and Bunn were 
bought for him; that Mary, now 60 years old, is probably 
worth $100 00 to $150 00, and has averaged $50 00 for hire; 
her son Wiley, now 14 or 15 years old is worth $1,000 00 or 
$1,200 00, and has averaged for hire, for last five years, 
$40 00 to $65 00; Pool was sold to Robert Paul by defend- 
ant at a profit; Charlotte was suld to A. McAllen by defend- 
ant, and now has 3 or 4 children; Harriet, with her two chil- 
dren, given by defendant to his son, Daniel W., in 1850, 
then worth $1,100 00, (now $2,600 00) and she has had 5 
children since, whose ages range from 7 down to 2 years, and 
they are worth $1,550 00—whole family, by reason of the re- 
cent rise in negroes, worth some $4,050 00; that Esther and 
infant child were worth in 1855 or 1856, when given 1o de- 
fendant’s daughter, about $900 00, and her hire from. 1846 
to 1855 averaged $70 00 or $75 00; she has since had a 
child, and the family are now worth $1,400 00; Charles is 
now. about 21, and worth $1,200 00—average hire for 13 
years, $50 00—hire for present year, $125 00; that the sale 
of 1845 was necessary, because the widow had married Ware, 
and the estate had to be closed up, and if there was anything 

VoL, xxx.—51. 
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irregular about granting the orders, defendant did not know 
it; that the sale in 1838 was advertised sixty days in anticj- 
pation of an order allowing. the same. 

...On the trial of the case, the bill and answers were read to 
the jury, and complainants then introduced in evidence an 
exemplification from the Court of Ordinary of defendant’s 
returns, which make return of the. negroes bought for de- 
fendant at said two sales, as bid off and purchased by Harri- 
son and Bunn respectively at the prices stated in defendant’s 
answer. 

. Complainants then read in evidence the testimony of Shad- 
rach Ware—defendant objecting, on the ground that Ware 
having married Glenn’s widow, was interested. Ware testi- 
fied, that he was in Marion (where the negroes were sold) 
on the day of sale, being 1st Tuesday in January, 1845, but 
did not attend: the sale; because he did not think defendant 
was acting right; did not know the negroes until defendant 
bought them; that soon after the sale, defendant offered to 
sell him the negroes, but not thinking defendant was acting, 
or had acted right, he refused to have anything to do with 
them; thinks the sale was for cash, which was calculated to 
deter persons from bidding—times being hard and money 
scarce even with men of property; does not think the ne- 
groes brought their full value; knows defendant sold two. of 
them at a considerable profit; negroes sold a year previous 
at 100 per cent. more than Glenn’s brought; witness never 
expressed to defendant any dissatisfaction at defendant’s con- 
duct until 7 or 8 years after said sale, when he told defend- 
ant the hire of the negroes would have paid the debts of said 
estate, and that a sale was unnecessary. 

Robert Paul testified for complainants: That he bought 
of defendant, in 1845, at private sale, a negro named. Pool 
at: $800 00; he is now worth $1,500 00, and $150 00, for 
hire; has averaged $115 00 to $120 00 for hire since 1845; 
that a negro woman of the description of Esther is now 
worth $1,300 00, her oldest child $400 00 to $500 00, and 
her youngest $200 00 to $250.00; their average hire from 
1845 till now would be about $8000 per annum; Har- 
riet and children, as described in defendant’s answer, are 
worth $5,200 00, and she, for two years after 1845,) has 
been worth for hire $125 00 per year, and $25 00 or 
$30 00 per year fur the intervening time; Charles is worth 
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$1,500 00, and his average hire per annum since 1845 
would be about $110 00; Wiley is worth $1,500 00; and 
his average hire since 1845 would be $115 00; Henry, be- 
ing a blacksmith, is worth now $1,800 00, and $200 00 per 
year for hire since 1845 ; Guilford is now worth $1,200 00, 
and his hire since 1845 has been worth $110 00 per year; 
that cash terms were calculated to drive off bidders in 1845; 
witness wanted to buy some of the negroes, and did not be- 
cause they were sold for cash. 

An agreement of counsel was then read in evidence, that 
A. McAllen, if present, would testify: That shortly after 
the sale in 1845 he bought the negro girl, Charlotte, of de- 
fendant at $400 00, which was then a fair price; that Char- 
Jotte has since had five children, and the family are now 
worth $4,500 00. It was also agreed that no hire should be 
claimed for Charlotte between the sale of 1845 and her re- 
sale. Here complainants closed. 

Defendant introduced in evidence an exemplification of 
the entire record of the Court of Ordinary, touching his said 
administration, including the order of sale granted in 1838, 
and the letters of dismission granted in 1845, (complainants 
making no objection, with the understanding that the charge 
of the Court might be asked respecting the legality of said 
orders. ) 

Complainants’ counsel here agreed to make no issue on the 
papers due the estate returned by defendant as insolvent. 

James 8. Miller testified for defendant: That he acted as 
auctioneer for defendant at both of said sales ; the sales were 
conducted fairly, and the negroes brought fair prices. 

Henry Bunn testified for defendant: That he was at the 
sale in 1845; negroes were then low; those sold by defend- 
ant at said sale brought as much as negroes could then be 
sold for, for cash ; said sale was fair to the best of his knowl- 
edge; there was a large crowd present; defendant finding 
that witness did not desire to purchase any of said negroes, 
furnished him with a list of negroes and prices attached, and 
requested witness to buy said negroes in for him, (defendant) 
if they sold for less than those prices ; witness agreed to do 
so, with the understanding that he was not to be charged 
with said negroes or made liable for them; the property was 
cried a long time; specie funds were not required; negroes 
are oftener sold on credit at administrator’s sales-than for 
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cash ; cotton, in the spring of 1845, was worth 4} to 6 cents, 
in 1844, from 9 to 10 cents. 

Thomas Glover testified for defendant: That he was at 
the sale in 1845, and it was conducted fairly to the best of 
his knowledge; the negroes brought fair prices ; witness was 
a bidder, but did not buy; would have bought if the negroes 
had sold low. 

Lewis Solomon testified for defendant: That he was Clerk 
of the Court of Ordinary when letters of dismission were 
granted to defendant; the Court called on witness for the 
facts and witness, as Clerk, reported to the Court that de- 
fendant’s citation had been published in terms of the law, 
and that defendant’s accounts were regular, and that he had 
fully administered the estate; the Court relied on the state- 
ments of witness, and did not personally examine the: ac- 
counts ; witness’ rule was, when a return was made, to ex- 
amine it and see that it was correct, and then to enter on the 
back thereof, “Officially examined and found correct,” and 
report to the Court. Witness relied entirely on Mr. Shine’s 
statements and returns under oath ; took it for granted they 
were correct, and had no other evidence; the Court never 
examined a single return of Mr. Shine, and witness received 
them under the oath of Mr. Shine. 

Gustavus McCrea testified for defendant: That he was at 
the sale in 1838; the sale was fairly conducted, so far as he 
saw or knew, and the negroes sold for fair prices. 

Dr. Dupree testified for defendant: That he was a credi- 
tor of Glenn at the time of his (Glenn’s) death, to the amount 
of $3,000 00 or $4,000 00. Witness looked closely into the 
condition of the estate, and was apprehensive of losing a part 
of his debt by reason of the insolvency of the estate. 

Matthew Little testified: That cotton, in the winter of 
1845 sold for 4} cents, and a year before for 10 cents. 

The evidence having closed, the jury returned a verdict in 
favor of complainants for $6,500 00, and decreed that the ne- 
groes, Guilford, Henry, Mary, Wiley and Charles be re-sold, 
and half the proceeds paid to complainants. 

Defendant moved for a new trial on the following grounds: 

1st. Because the Court erred in admitting the testimony 
of Ware. 

2d and 3d. Because the verdict is against the law and the 


evidence. 





, 


C 
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4th. Because the damages decreed by the jury are exces- 
sive. 
5th. Because, in giving the following charge at defendant’s 
uest, in writing, to-wit: “It being in this case an admit- 
ted: fact that defendant’s intestate died in Twiggs county, 
and letters of administration on his estate were granted 
there, the Court of Ordinary of Twiggs had jurisdiction to 
grant leave to applicant to sell the negroes, and if such leave 
was granted, the order is good and valid in this case, unless 
procured by the fraud of defendant. It may have been ille- 
gal, but if the Court had jurisdiction of the case in this pro- 
ceeding, such order, although illegal, is not therefore void.” 
The Court refused to give the same except in connection 
with the further charge in explanation thereof, to-wit: “In 
order for defendant to have legally procured such order for 
leave to sell negroes, it was his duty to have published his 
application for such leave for the full period of four months, 
and if defendant. procured such order to be passed, knowing 
at the time that said application had not been published for 
the full period of four mouths, this is such a fraud as will 
vitiate said order.” And the Court further charged, that 
“the defendant could not petition legally for a citation to be 
issued, nor could a citation be issued until he had fully dis- 
charged the duties assigned to him, there is in the record no 
petition or order for a citation. If you should believe from 
the evidence that the citation was published before his re- 
turns were completed, and that returns were made after the 
publication, and that no citation was published after his final 
returns were made, the publication, the Court charges you, 
was illegal, and should you believe, in addition to the above 
facts, that the defendant had made any false returns, such 
as returning property purchased by others when the same 
was, in fact, purchased by himself, and that: he made any 
misrepresentations, or such were made by any one within his 
knowledge to the Court, and he knowingly availed himself 
of it to procure an illegal order of discharge and thereby 
procuring the same before it could be lawfully granted by. 
the Court, and this to the prejudice of complainants, the 
Court charges you, that these cireumstances would authorize 
you to set aside such order of discharge on the ground of 
fraud,” 
6th. Because the Court charged the jury, that it was ne- 
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cessary to the legality of an administrator’s sale of ‘negroes, 
that such sale should be advertised for sixty days after the 
passing of such order granting him leave to sell, and such 
advertisement could not be run cotemporaneously with an 
application for leave to sell; and that a sale without such 
previous advertisement, however otherwise fair and for full 
value, is null and void. 

7th, Because the Court refused to give the following 
charge as requested in writing: “An administrator in Geors 
gia may buy at his own sale, he being the highest bidder, so 
the sale is otherwise legally conducted, if it be shown that 
the sale was fair, bona fide and free from all fraud, and that 
the property so bought sold at the time for its full and fair 
value; and if the jury shall so believe in this case, then 
complainants are entitled to no relief in this case by reason 
of such sale and purchase by the administrator.” 

8th. Because the Court refused to charge the following 
written request of defendant: “ As to the negroes, Pool and 
Charlotte—complainant making no controversy as to Bill, 
Lydia and child—if the jury shall believe they were fairly 
and without fraud bought by defendant at his own sale, and 
that said negroes were thereafter fairly and bona fide resold 
to others, then defendant must account for the profits he 
made by his bargain in the purchase and resale of the ne- 
groes, and if the jury shall believe from the evidence that 
the defendant has fairly accounted for and disbursed such 
profits in the administration of said estate, then complain- 
ants are entitled to no relief in the case made by their bill 
touching the sale and purchase of said negroes.” And be- 
cause the Court, in lieu thereof, charged the jury, “ that 
the measure of damages and relief in such a case as to ne- 
groes bought by an administrator at his own sale and resold, 
is the value of negroes at the time of the trial, and hire 
from the time of such purchase up to date, subject to the 
deduction of the price paid by the administrator for the ne- 
groes, and interest thereon, which in this case would be eight 
per cent. 

9th. Because the Court refused to charge the following 
written request by defendant: ‘‘ As to the negroes, Harriet 
and Esther, if the jury shall believe from the evidence that 
they were purchased by defendant at his own sale, and that 
said sale was otherwise a legal sale, and that, without any 
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notice of complainants’ intention to call in question said 
gale, he fairly and bona fide, and without fraud, parted with 
the possession of, and all right to control, said, negroes by 
gift to children, then the measure of damages and relief in 
this case.is, one-half of the difference between the price at 
which defendant purchased them and their actual value, if 
more, at the time of such purchase, with interest and half 
the value of hire during that time, less expense .of keeping 
small negroes.” And because the Court, in lieu thereof, as 
to measure of damages and relief, charged the same as al- 
ready stated as to the negroes, Pool. and Charlette, bought 
by defendant at his own sale, and afterwards. resold by him. 

10th. Because the Court refused to charge the following 
written request of defendant: “ As to the negroes, Harriet 
and Esther, if the jury shall believe from the evidence that 
the defendant purchased them at his. own sale fairly. and 
without fraud, and that the sale was otherwise legal, and 
that the defendant parted with said negroes, and. that the 
same were, at the time of filing this bill, entirely beyond 
his control, and this without notice on his part of any inten- 
tion on the part of complainants to question ‘said sale, then 
the measure of damages and relief is the difference between 
one-half of the price at which said negroes were so pure 
chased, and interest thereon upon the one side, and half the 
value of said negroes and increase at the time of said gift 
and loss of possession, together with half. the hire thereof 
between the time of purchase and gift, less half the expen- 
ses of taking care of said negroes and raising said increase 
during that time, on the other side.” 

The Court refused to grant a new trial, and. defendants 
excepted. 


B. Hut and Crocker, for plaintiffs in error. 

B. H. Hi11, contra. 

By the Court.—LumMPxKIN, J., delivering the opinion. 

This is a suit brought by Columbus L. Redwine and wife, 
calling. upon Daniel W. Shine, the administrator of Robert 


F. Glenn, deceased, the father of Mrs. Redwine, to account, 
and charging him with multiplied acts of mismanagement; 
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and especially with having bought at his own pretended 
sales, large and valuable portions of the estate, which. :he 
now holds, or has appropriated to his own use. 

The testimony consists mainly of the defendant’s own 
answer. Much time has elapsed since the date of these 
transactions, and we purpose, without going into detail, to 
discuss the following propositions, to-wit. : 

1. Has an administrator in the State the right to buy 

property at his own sale? 
-.2. When an administrator has failed to comply with the 
law in selling property, is he held to a more rigid responsi= 
bility, when the property of the estate is purchased by him- 
self, than by other persons? 

3. What is the rule or measure of damages when the ads 
ministrator buys trust property himself and sells it again; 
and. otherwise appropriates it to his own use ? 

. It.is contended by the counsel for the plaintiff in error, 
that it never has been decided by this Court, that an execu- 
tor or administrator could not purchase property at his own 
sale—the transaction being free from all fraud. And it is 
alleged as error in the Judge, that he:refused to charge the 
jury upon request, that he could so buy, the sale being bona 
fide, and the trustee the highest bidder. 

Let us settle this question in limine. 

The case of Worthy and others, against Johnson and 
others, 8 Ga. Rep., 238, was this: 

Thomas Worthy died. His heirs filed their bill against 
certain purchasers of negroes sold by his executor at public 
sale, and against the present holders of certain other slaves, 
that were bought by the executors at their own sale, and 
which were subsequently sold by the sheriff as the property 
of the executors. The bill was demurred to on various 
grounds; and amongst other things, for want of equity, 
the Court sustained each of the grounds of demurrer, and 
this decision was excepted to and brought to this Court by 
writ of error. 

Thus it will be perceived that the point was legitimately 
presented, as to the right of a representative to buy at his 
own sale. And this Court, upon full consideration, and up- 
on argument and authority, thus disposed of the question— 
‘‘@an an executor or administrator become a purchaser at 
his own sale?” In some of the States it has been decided 
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that'such sales are per se void. And the Legislature of this’ 
State; by a recent statute in relation to sheriffs, have gone 
far to sanction this principle. They have not only’ prohibi- 
ted sheriffs from buying at their own sales, but declared all 
such purchases absolutely void; and, in addition, subjected: 
the officer to'a public prosecution and severe punishment 
upon conviction for a violation of the law. And much 
might be said in support of this statute upon the score of 
public felony. 

“The doctrine, however, maintained as it respects this 
class of trustees by this Court, is this: that where a pur- 
chase is made by a trustee, on his own account of the cestut 

ue trust, although sold at public action, it is in the option 
of ‘the ‘cestut que trust to set aside the sale, whether bona 

e made or not; that it is voidable only, and not absolute- 
ly void.” It is added—‘‘the heirs should make their elec- 
tion within a reasonable time ; otherwise, they would be pre- 
eluded.” 

This, then, is the unanimous doctrine held’ by this Court, 
notwithstanding obiter dicta to the contrary. And it is the 
unanimous judgment of the present bench upon this point. 
We differ merely as to the rule of damages. 

The case of Fleming and others against Foran and another, 
12 Ga. Rep., 594, goes further. It was then held by a full 
bench, that “an executor cannot become the purchaser of 
land sold under an execution against his testator; but the 
sale will be set aside, however fair and honest, on the appli- 
cation of the legatees, provided such application is made in 
a reasonable time; otherwise, it will be considered as a waiver 
or abandonment of the right.” 

We commend the reasoning in this last case to carefiil con- 
sideration. 

Having disposed of this preliminary question, we would 
remark, that every other fundamental exception in this case 
depends upon the settlement of a single principle. It is 
considered that Shine, the administrator of Glenh—and if 
it is denied, we are fully warranted by the record in assum- 
ing the fact—did not comply with the law, which is the 
rule of his conduct, in a single particular. He obtained the 
order ordering the first sale prematurely ; the second sale was 
made after the order had expired—seven years having inter- 
vened—and he obtained his letters of dismission on the same 
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day that his final return was made. To all intents and pur 
poses, then, so far as he is concerned, and it is the same thi 
as if he acted throughout without authority or leave, and hig 
liability is to be judged of in the same way; and just here 
is the point upon which his accountability turns. 

Ordinarily, although the trustee fails to observe the requix 
sitions of the law, still, if he can show that no injury re- 
sulted to the cestui que trust, by reason of the irregularity, 
he will, perhaps, be protected. Not so, however, where he 
becomes the purchaser of the trust property. And by a firm 
adherence to this salutary distinction, much mischief will be 
prevented by laying the axe to the root of the temptation to 
selfishness. Heirs and legatees do not litigate upon equal 
terms when they are called upon, as these complainants are, 
to contest with the administrator the bona fides of transac. 
tions which transpired twenty years since. Whether they be 
false or fair, erroneous or otherwise, all that is required of 
them is, to show that the order for the sale of the intestate’s 
negroes was fraudulently obtained and fraudulently executed ; 
and this they do, when they prove that the administrator 
utterly failed to comply with the law in each and every in+ 
stance; and that he became the purchaser of the property 
himself—directly, or indirectly through others—under such 
circumstances, he is chargeable with the present full value of 
the estate sold under those illegal orders, with interest, and 
his illegal dismission will not screen him from accounting, 
Or, if any of the property is still in his possession to convey 
the same to the complainants—or, if this can only be effected 
by a sale—to distribute the moiety of the proceeds to which 
the complainants are entitled. 

In this way only can the stern policy be maintained, which 
the law adopts to guard the rights of infants from invasion, 
and which it will not allow to be disregarded, or set at nought 
with impunity. 

And it is in vain for the administrator to seek to shield 
himself behind the ex parte proceedings of the Ordinary. 
These cannot shelter the trustee from the irregularity in his 
actings and doings. The Court presumes any thing right. 
The party acts at his peril, if it is not. If the Court is 
wanting in vigilance, the party must not be wanting in duty. 

As to the measure of damages, then, we think it not clear 
that the complainants are entitled to recover the present value 
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of the negroes which he has sold or given away, with hire. 
In Bell vs. Bell and others, (20 Ga. Rep., 250,) every thing 
was regular. Still, for the purpose of discouraging fraudu- 
lent administrations, procured by the. trustee for the selfish 
purpose of possessing himself of the intestate’s property, and 
not for the benefit of the heirs and creditors. This Court 
held the trustee responsible for the value of the land at the 
time of filing the bill, with interest. (See also Daniel vs. 
Sapp, 1b. 574. 

And the cases in the books go even beyond this, and al- 
low the jury to give special damage, beyond even the orig- 
inal. value of the chattels (3 Burr, 1363; 2 Black, Rep., 
902; 1 Atkin, 429.) Even when the trustee has not acted 
from unfair motives, still, if he has sold the property con- 
trary to his trust, he will be decreed to pay the utmost value. 
If he still holds the property, he will be compelled at the 
election of the cestui que trust, to convey it. The rule is dif- 
ferent between breaches of contract and breaches of trust, as 
regards damages. | 

It may be said that in Dorsett vs. Frith, 25 Ga. Reports, 
p. 537, we held an execution de son tort only liable for the 
purchase money with interest. Mark the difference—Frith 
was not a purchaser at his own sale; he owned an interest 
in the slave sold by him; and while his conduct was charac- 
terized by the utmost good faith throughout, that of the ad- 
verse claimant was oppressive in the extreme. And, yet, 
Judge McDonald dissented from the rest of the Court, even 
in that case, on account of the rule as to the damages being 
too indulgent. 

But, admitting the law to be as we have laid it down, it 
has not been observed by the jury in making up their de- 
cree, as the calculation demonstrates. Allow to complain- 
ants the enhanced value of Pool, Charlotte and children, the 
negroes sold, and how stands the account ? 


SHINE. Cr. 


By total amount of debts paid as per all his returns..$7,401 70 


LESS ASSETS AS FOLLOWS: 
Sale of perishable property..........+s+ee+e $1,481 62 
Hire of negroes returned..........00:00se+ees 320 75 
Notes and accounts collected......... vida cess 227 57 
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Account of negroes when sales are affirmed : 

Man Bell sold for..........sssecee sesceeeoes 465 00 

Lydia and childi...........csecscscereee cence 861 00 

Baer As 0 cisdk 0 Sas ew pice oink 0 caida Lapsdderciiger 626 00 

BRAM y ii os sie 5p 00 cabs sees cee cade cae cbissebcincas 400 00 
——— $4,383 74 
Net balance of debts..........scsceeseceeeees 3,017 96 
Add interest at 8 per Cent.........s.ceeeeee 4,828 60 
$7,866 56 

SHINE. Dr. 
Harriet and 7 children, value and hire (by Paul)...$5,562 00 
BEE ocbadéctsdduns actheddlsuedhasudsaehstsignaceceketts dani 3,167 00 
Esther and two children...........scecsccsesscsceseeces 3,060 00 
Charlotte and child, (by McAllen)...... .....sceeceeee 4,500 00 
Guilford, hire only, (by Paul)..........c.csecceeseeeeees 2,200 00 
EE SINNED, sac hema engeonaphcesagescekdces onepivance 4,000 00 
NIN cand psd catups eet vsabakssecurpebaesatieace saoteneiteen 1,667 00 
NN instidin cial whiidgithcagcdidinedicedacust etnies sithineduaatioes 700 00 
MEE ccnencucescesesacvasersesshadsexectins-onneiy wapiinne 1,575 00 
$26,451 00 
Deduct debts and interest as above..........++.+. 7,845 56 
PMI i cceanceiis aicerdnvescuuncnestonadedulannie $18,604 44 
One-half to complainants........0.sesssesessesseeee $ 9,302 22 


So ought to have been the verdict upon the maximum hy- 
pothesis. We take the statement, not allowing complainants 
the enhanced value of Pool, Charlotte and children : 


SHINE. Cr. 
Total debts as before...........sceeseeeeesee $7401 70 
Credit as previous statement......... oe000$4,383 74 
ME iiitinccorircswssersenenocecas 250 00 
SN ivan intcccitnesicssominianecivn 365 00 
Profit on the resale of two last............ 184 00 $5,182 74 
Net balance of debts..........sceccees cece 2,218 76 
Interest on this sum at 8 per cent........ ‘ 3,548 40 


$5,767 16 
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SHINE. Dr. 

To sale and hireas by former statement, $26,451 00 
Less Pool’s value and hire.............. $3,167 00 
Charlotte and children..............e200 4,500 00 $7,667 00 
Net value and hire, leaving out Pool 
my WA CWATIOUEE. 2.22. cece cccacccecccccecee 18,784 00 
Deduct debts and interest as his for- 3 

mer calculation...........sececescecsees 5,767 16 

MU Gt GONE ose ccees soeneseseness $13,006 84 

One-half to complainants............sscceecsecceeee eee $6,508 42 


The verdict of the jury is for $6,500 00, being just $8 42 
too small, after leaving out Pool and Charlotte, which the 
jury undoubtedly did. It will be noticed, too, that no in- 
terest is calculated on the hire, which ought to be regarded 
as falling due annually. This would largely increase the 
amount. 

So, then, under any view of the law, there is no earthly 
pretext for granting a new trial. 

It only remains to add, that, in the opinion of the Court, 
Shadrach Ware was not disqualified on the score of interest 
from testifying in behalf of complainants on the trial of this 
case. ‘True, he married the widow of Glenn and the mother 
of the complainant, Mrs. Redwine; but he will neither be 

iner or looser by the event of this suit. Neither can the 

ecree rendered be given in evidence for or against him on 
any other trial. 
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UNION DRAY LINE COMPANY vs. JOEL E. 
HURT. 


When cotton is to be transported through the medium of two common 
carriers, connecting with one another, it is the duty of him who per 
forms his part of the transportation first, to deliver it to his successor, 
by at least placing it where it is easily accessible to him; but while the 
first cannot discharge himself by a less delivery than this, the next may 
bind himself by accepting a less. 


Case, in Muscogee Superior Court. Tried before Judge 
Worki.., at November Term, 1859. 


This was an action brought by Joel E. Hurt, for the use 
of Alexander H. Sheffard, against the Union Dray Compa- 
ny, to recover the value of about 35 bales of cotton, alleged 
to have been received by defendant as common carriers, and 
which cotton was burnt and destroyed after it came into de- 
fendant’s possession. 

The defense was, that said cotton had been sent by the 
Mobile and Girard Railroad from Mr. Hurt’s plantation, 
consigned to Stewart, Gray & Co., Warehousemen in the city 
of Columbus; that upon its arrival at the depot in Girard, 
opposite Columbus, it had been thrown off the cars, and 
while lying there on the side of the road, and before its de- 
livery to defendant by the railroad company, and before de- 
fendant had accepted or received the same, it was burnt by 
the fire which consumed the railroad depot, etc., and that de- 
fendant was therefore.not liable for the loss of said cotton. 

The cotton was burnt the second night after the day upon 
which it was thrown out. 

After the testimony was closed, counsel for defendant asked 
the Court to charge the jury as follows: 

Ist. That the Mobile & Girard Railroad Company’s lia- 
bility continued until they made a complete delivery of the 
cotton to the consignee, or their authorized agents, at such 
points as by their contract they were bound to deliver. 

2d. That to constitute a complete delivery, the Mobile & 
Girard Railroad was bound to leave the cotton in a place 
where the consignee, or his agent, could conveniently exam- 
ine it—count the bales, and carry them away. 
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~ 3d. That if this cotton was promiscuously thrown among 


200 or 300 bales of cotton, the consignee had a right to re- 
fuse to receive it, and the railroad remained liable for so 
much of said cotton as the consignee refused to receive ; and 
if said cotton was burnt, it is the loss of the Mobile & Gi- 
rard Railroad, and the defendant is not liable therefor. 

[There were other charges asked and refused, but the ex- 
ception taken to said refusal abandoned. ] 

The above requests the Court refused to give in charge to 
the jury, and counsel for defendant excepted. 

The jury found for the plaintiff sixteen hundred and nine- 
ty-two dollars and thirteen cents. Whereupon, counsel for 
defendant tendered his bill of exceptions, assigning as error, 
the refusal to charge as requested above. 


R. J. Moses, for plaintiff in error. 
L. T. Down1nN@, contra. 


By the Court.—STEPHENS, J., delivering the opinion. 


The railroad and the dray line, were both common car- 
riers, serving the public; and as such, each had its own ap- 
propriate duty to perform—the one in delivery, and the other 
in receiving the cotton for continued transportation to its 
ultimate destination. The railroad, having finished its part 
of the transportation when it had carried the cotton to the 
end of the road, was still bound to turn it over to the next 
carrier, or take care of it a reasonable time for the purpose 
of so turning it over. What constitutes a good turning over 
or delivery from one to the other, so as to discharge the first, 
is measured by what is needful to be done in putting the suc- 
cessor in full possession of the goods; and no delivery ac- 
complishes this, unless it places the goods where they are 
easily accessible to the next carrier who is to take them. 

In delivering to a consignee, the carrier is discharged 
whenever he does what the consignee accepts as a delivery, 
but no acceptance of a less delivery by the next carrier can 
release him from the full duty which he owes to the customer, 
of placing the article in the actual control of his successor 
in the transportation. But yet, the next carrier may bind 
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himself, although the predecessor can not discharge himself 
by a less delivery than this; for while the carrier can not 
put off any of his duties to the customer, he may assume 
new ones. It does not follow, therefore, that the liability of 
the dray line began only when that of the railroads ceased, 
and hence the Court properly refused to give the charges res 
quested, concerning the cessation of liability on the part of 
the railroad. While the cessation of liability un the one 
part, would be the beginning of liability on the other, in the 
absence of any stipulations between the two carriers. varying 
the character of the delivery, yet the test fails when there 
are such stipulations. It was contended that there were such 
stipulations in this case, and some of the evidence looks in 
that direction. If the dray line accepted less than a legal 
delivery, they are bound by it, while the railroad is not dis- 
charged by it. The agent of the dray line, however, could 
not have accepted for them a delivery out of the course of 
trade, that is to say, less than a legal delivery, without a 
special authority to do so. From this view of the case, we 
think the second charge asked in relation to the general rule 
as to what delivery the dray line was obliged to accept, 
ought to have been given, while the first and third desiring 
a test from the cessation of liability on the part of the rail- 
road, were properly refused. 


Judgment reversed. 





DURHAM vs. KEATON eéé al. 


The rights and liabilities of a party not appealing, are determined and 
fixed by the first verdict; nor can they be changed by any further 
proceeding on the appeal trial. 


Complaint, in Dougherty Superior Court. Tried before 
Judge ALLEN, at June Term, 1859. 
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Mr. Justice Lumpkin gives a full statement of the facts of 
this case, in the opinion of the Court, delivered by him. 


Vason & Davis, for plaintiff in error. 


SLAUGHTER & Exy, for defendants in error. 


By the Court—LumPkIn, J., delivering the opinion. 


This was an action brought by Benjamin W. Keaton,on a 
note for $489 00, against Durham and Hartnett, as partners 
in trade, and James Bond as security. Lindsay H. Dur- 
ham pleaded that he never was a member of the firm of Dur- 
ham and Hartnett ; that he never signed the note sued on, nor 
authorized any one else to do so. He admits that he agreed 
to become the security of Hartnett on said note, and was 
willing that a verdict should go against him as such. 

The jury found for the plaintiff the principal and interest 
due upon the note, together with the costs of the suit against 
Daniel Hartnett, as principal, and Lindsay H. Durham and 
James Bond, as securities. 

Daniel Hartnett being dissatisfied with the verdict, entered 
an appeal—Lindsay H. Durham refusing to litigate further. 
On the appeal, the special jury found against Hartnett and 
Durham, as principals, and Bond as security. Whereupon, 
Durham moved for a new trial on the ground, that the ver- 
dict was contrary to law and evidence in this: that it was 
against Durham and Hartnett, as principals, when Hartnett 
was the only party appealing. The Court overruled the mo- 
tion, and this decision is excepted to and brought up to this 
Court by writ of error. 

The Act of 1837, (Cobb, 500) is of difficult and doubtful 
construction. It professes to explain and amend the Judi- 
ciary Act of 1799, and assigns as the reason of its passage 
the contrarity of opiinon and diversity of practice which 
prevailed in the different circuits, upon the subject of enter- 
ing appeals. We are sorry to say, that the Act, however 
praiseworthy its purpose, had only made confusion worse 
confounded. 

We adhere to the early interpretation put upon this Act 
by this Court, to-wit; That parties who fail, or refuse to 

VoL. xxx—652, 














SUPREME COURT OF GEORGIA. 


Price vs. Webster & Palmes. 


802 














appeal, must abide by the first judgment as conclusive as to 
them, and that they cannot be affected by any future pro- 
ceedings in the cause. True, Bell vs, Bell, 18 Geo. Rep, 
38, may seem to be a modification of the former adjudica- 
tions. It may be so in realty—still, the decision in that 
case is put upon the special circumstances, and was never 
intended to disturb the previous rulings. 

If it be the will of the Legislature that one of a half 
dozen plaintiffs, or defendants, shall control.the rest of his 
associates, and compel them to litigate with or without their 
consent, let the General Assembly say so “by declaration 
plain.” 

It is suggested that appeals are for the benefit of appel- 
lants. Who is to judge of that? Look at this case! The 
petit jury found Durham a surety only. To that, he con- 
sented, and by that verdict was willing to abide. Hartnett 
is dissatisfied with the verdict, not as rendered against him- 
self, but in favor of Durham, appeals. Durham refuses to 
join him, and upon the appeal, Hartnett succeeds in having 
Durham bound as principal. We think the appeal verdict 
should be vacated as to Durham. 





PRICE vs. WEBSTER & PALMES. 


Good faith to a guarantor requires that the funds of the debtor should be 
applied to his own debts and not to debts for which he is not bound, 
and if the guarantee accepts of such a misapplication of funds for his 
own benefit, the guarantor may treat the wrong application as a nullity, 
and stand where he would do, if the right one had been made. 


Assumpsit, in Sumter Superior Court. Decided by Judge 
ALLEN, at October Term, 1859. 


Webster & Palmes sued John V. Price on a guaranty. On 
the trial, plaintiffs read the guaranty in evidence, which is as 
follows : 
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” OcLErHoRPE, January 22d, 1853. 


“Messrs. Webster & Palnes: Gents—The objects of this 
letter is to say to you that one Mr. Thomas M. Allen, a re- 
lative of mine, has taken an interest with Mr, F. M. Davis, 
of this place. Mr. Allen is a minor, and I will answer half 
the debts of the concern, and I will render them such other 
assistance as they may need. 

(Signed) JOHN V. PRICE.” 


Plaintiffs then read a note, dated March 21st, 1854, and 
due at ninety days, for $737 50, signed “ F. M. Davis,” and 
payable to plaintiffs or their order. 2 

Plaintiffs also introduced the testimony of Amos E. Web- 
ster, which is as follows: 


The note sued on was given in settlement of an account 
for goods furnished F. M. Davis, of Oglethorpe, at the time 
and in the quantities mentioned in, the annexed statement, 
Witness was clerk of plaintiffs during the period embraced 
in the account. All that witness knows of a partnership be- 
tween Davis and Allen was gathered from Price’s letter. 
Plaintiffs never heard of the dissolution of said partnership 
until this suit was brought. Plaintiffs were induced by 
Price’s letter to furnish the goods to the concern doing busi- 
ness under the name of F., M. Davis. 

The account annexed to the testimony of Webster, and 
which was also read in evidence, is made out. in favor of 
plaintiffs against F. M. Davis, and shows items of goods 
furnished, and dealings between the parties, commencing in 
September, 1852, and continuing down to June, 1854, and 
showing as the result of the dealings between the parties du- 
ring that entire period, a balance of $737 52, for which the 
note sued on was given. The aggregate amount of the account 
is between $7,000 00 and $8,000 00—the payments made 
from time to time, after the partnership of Davis & Allen 
was formed, having reduced it to the balance above named. 
The account further shows that, at the time said partnership 
was formed, Davis was indebted to plaintiffs some $1,500 00 
or $1,600 00, and this indebtedness goes to make up in part 
the aggregate amount reduced by payments as above stated. 

Plaintiffs closed their case, and defendant proposed. to in- 
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troduce the testimony of Thomas M. Allen, to prove that he 
was in partnership with Davis a short time only and then 
acted as his clerk, and further, that payment of the note was 
never demanded of him, and that, if it had been, he could 
have paid it out of the effects of Davis in his hands. 

The Court, on motion, rejected this evidence on the ground 
that Allen was interested in the event of the suit. 

The jury returned a verdict in favor of plaintiffs for one 
half the amount of the note, and defendant moved for a new 
trial on the following grounds: 

Ist. Because the Court erred in refusing a non-suit when 
moved for by defendant’s counsel on the ground of a want of 
notice to defendant in a reasonable time of the acceptance 
by plaintiffs of his guaranty. 

2d. Because the Court erred in charging the jury that no 
notice is required in Georgia to be given to the guarantor of 
the acceptance of his guaranty, in order to fix his liability. 

3. Because the Court erred in striking defendant’s pleas, 
setting up want of notice and the great lapse of time before 
recourse was had to defendant to enforce this claim. 

4th. Because the Court erred in rejecting the evidence of 
Thomas M. Allen. 

5th. Because the verdict is contrary to the evidence. 

6th. Because the letter of credit given by defendant is 
within the provisions of the Statute of Frauds, 

7th. Because of variance between the allegations and 

roof. 
P 8th. Because the proof shows that plaintiffs gave the prin- 
cipals indulgence, and shows a want of diligence in collect- 
ing the note of F. M. Davis, and does not show a demand 
on the principal and notice to defendant of the dishonor of 
the note. 

9th. Because plaintiffs do not prove that, after the trans- 
action between the parties were closed, they gave notice to 
defendant of the amount for which they held him liable. 

There were other grounds taken, but it is unnecessary to 
state them. 

The Court refused a new trial and defendant excepted. 


8. C. ELAM, for plaintiff in error. 


McCay & HawkIns, contra. 
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By the Court.—STEPHENS, J., delivering the opinion. 


A single view disposes of the case now and hereafter, and 
it is unnecessary to allude to the numerous points presented 
in it. We think the verdict is against the evidence. Price 
guaranteed the payment of half the debts of Davis & Allen, 
but not a dollar of the pre-existing debts of Davis; and this 
note was in effect founded on one of those pre-existing debts, 
and not on a debt of Davis and Allen. The payments made 
by Davis & Allen, if applied to their own indebtment instead 
of to that of Davis, would have left nothing due from them 
when this note was given, and the plaintiffs were bound for 
the correct application of the payments, and are bound now 
to consider and treat the payments as having been applied 
as they ought to have been applied. The funds of Davis & 
Allen ought to have been applied to the debts of Davis & 
Allen. Whether or not the misapplication was made with 
the consent of Davis & Allen, is immaterial ; for, while the 
plaintiffs were not bound for the good faith of these principal 
debtors in transactions with other people, they were bound 
for their good faith in all transactions with themselves, de- 
pending on their own consent. The plaintiffs could not con- 
sent to a wrong application of the funds without a violation 
of good faith to the guarantor, and the guarantor is entitled 
to treat the wrong application as a nullity, and to stand where 
he would do, if the right one had been made. 

Judgment reversed. 
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WAY & TAYLOR vs. BROWN & CARMICHAEL, 


1. Under the 9th Equity Rule, an injunction to restrain a common-law 
action ought not to be granted, unless the application is made thirty 
days before the trial term of the case, or a good reason given for the 
delay. 

2. There is no equity in a bill which asks the injunction of a common: 
law action upon the grounds: Ist. That the complainants do not owe 
the debt on which the pending suit is founded. 2d. That the defend- 
ants, by suing out garnishment against a person who held assets of the 
complainants, have prevented the complainants from paying their debts, 


In Equity, in Sumter Superior Court. Decision by Judge 
ALLEN, at October Term, 1859. 


Defendants in error filed their bill in equity against Way 
& Taylor, alleging, that in 1855 they, Brown & Carmichael, 
having entered into a copartnership to carry on a warehouse 
and commission business at Americus, Georgia, made an ar- 
rangement with Way & Taylor, of Savannah, Georgia, to 
consign to them all the cotton controlled by complainants, 
and to use their influence in sending them business, in con- 
sideration of which said Way & Taylor were to accept all 
drafts to be drawn by complainants on them ; that in pur- 
suance of this arrangement, complainants did all they could 
to sustain and patronize said Way & Taylor. Complainants 
further state, that they shipped several thousand bales of 
cotton to said Way & Taylor, and that one of the complain- 
ants, being the agent of the Bank of Savannah, induced 
large shipments of cotton of buyers and planters, to be for- 
warded to said Way & Taylor; for which labor and patron- 
age no charge was made, for the reason that it was expected 
no charge would be made by the latter for accepting com- 
plainants’ drafts. It is further stated, that on the dissolu- 
tion of complainants’ said firm, in 1857, said Carmichael 
removed to Albany, Ga.,and by agreément with his partner, 
Brown, left all the assets of said firm in the hands of the 
latter to pay the firm debts, etc.; that some time after, said 
Brown absconded and left the said assets with one Bremar, 
the clerk of the old firm; upon ascertaining which, com- 
plainant Carmichael came to Americus and demanded the 
books and assets of said firm, with the view of settling up 
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the joint debts, which assets amounted, at the time of the 
dissolution, to $40,000 00, and the debts to only $30,000 00; 
and that the copartnership was then solvent, and that if he, 
Carmichael, could have got possession of the said assets, he 
could have paid off the firm debts; but when he applied for 
the assets, he was told he could not get them, as said former 
clerk had been garnisheed at the instance of said Way & 
Taylor, who had commenced their two actions—one being 
complaint and bail, and the other an attachment against 
complainants on an account for acceptances, commissions, etc., 
for some eleven thousand dollars, and thus held up the ef- 
fects of said firm so that the same could not be controlled or 
collected by complainant, Carmichael; and that great loss 
accrued to him in consequence of their being thus held up 
by the failure of parties during the time they were so held, 
ete. It is further alleged, that said Way & Taylor are press- 
ing their said suits now in the appeal in Sumter Superior 
Court, and that Way & Taylor are insolvent, ete. The pray- 
er of the bill was for an injunction to restrain said common 
law action, ete. 

This bill was presented to the Chancellor for his sanction 
at the October Term, 1859—the common law action baving 
been pending on the appeal since the April Term previous. 

The Court having passed an order granting the injunction 
prayed for, counsel for Way & Taylor excepted thereto, and 
assigned error on the following grounds: 

Ist. Because there is no equity in the bill, because it is 
improvidently granted. 

2d. Because it should have been sued out at least thirty 
days previous to October Term, 1859, or some good reason 
shown for not doing so. 

3d. Because the common law proceedings referred to in 
the bill were not attached thereto as exhibits. (They were 
not so attached, but leave was asked by complainant to refer 
to them.) 


ScaRBOROUGH and Irwin & Butuer for plaintiffs in er- 
ror. 


McCay & Hawkins, contra. 
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By the Court.—StTepuHEns, J., delivering the opinion. 


1. We think that under the 9th Equity Rule, the application 
for this injunction came too late, unless good cause had been 
shown for the delay. None was shown, and the application 
ought to have been refused. 

2. We think, moreover, that there is not a semblance of 
equity in this bill. The first ground upon which it is based 
amounts to nothing but a denial of the debt whose prosecu- 
tion it seeks to enjoin. Surely there was no need of equity 
jurisdiction to make that defense. The only other ground 
is, that the complainants had been prevented from payin 
their debts by a garnishment which the defendants had stieh 
out against a person who held assets of complainants, If 
the garnishment was sued out wrongfully, they have a com- 
plete remedy by suit on the garnishment bond; if it was 
sued out rightfully, they are not entitled to any remedy at 
all. We think the motion to dissolve the injunction and 
dismiss the bill, ought to have been sustained. 

Judgment reversed. 





EWELL WEBB vs. WILLIAM W. FLEMING. 


1. A testator’s acknowledgment of his signature in the presence of the 
subscribing witnesses is sufficient, without the signing being done in 
their presence. 

2. It is not necessary that the subscribing witnesses should sign in the 
presence of each other; it is sufficient if each signs in the presence of 


the testator. 
8. An attempt to manumit a slave avoids that part of a will which relates 


to that object, but not to the remainder of it. 
4. The verdict in this case held to be supported by the evidence. 


Caveat to Will, in Early Superior Court. Tried before 
Judge ALLEN, at April Term, 1860. 


Ewell Webb filed his caveat to the will of Mark Sanders, 


on the following grounds: 
1. Because said testator did not sign said paper in the 
presence of all said witnesses, nor either of them. 
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2d. Because he did not sign said paper purporting to bea 
will. 

3d. Because the witnesses did not sign said paper in pres- 
ence of each other. 

4th. Because said will attempted to manumit or give free- 
dom to a slave, and is therefore void. 

5th. Because said will was not the free and voluntary act 
of said Mark Sanders. 

6th. Because undue influence was used in the procurement 
of said will, and therefore said will is void. 

The cause being for trial on the appeal, the following evi- 
dence went to the jury : 

Thomas T. Smith testified, that he signed the paper pro- 
duced to him the day of its date or about that time; went to 
the house were Sanders was after dark; he had received a 
note from Jeff. Hutchens, requesting him to go there, and 
which had caused him to go; was met at the house by Hutch- 
ens, who said that they would not go into the house until 
Mr. Taylor and his family had retired for the night; they 
were in a room up-stairs; when they went into the house, 
about 9 o’clock, Sanders was in bed, with his face to the 
wall, quite feeble; no person present but Hutchens, Sanders 
and witness; Hutchens produced the will; he first saw it 
in Hutchens’ hand or possession; Hutchens approached the 
bed and said to Sanders: ‘‘ Mark, Tom is here to attend to 
that business ;” Sanders said: “ Yes, this is my will; it is 
written as I want it; I want you to witness it.” He then 
subscribed the paper in the presence of Sanders ; Sanders 
did not sign or say he had signed it in witnesses’ presence ; 
will was not read either by Hutchens, Sanders or witness ; 
he did not know the contents of the will; witness remained 
there during the night; after Hutchens and witness retired 
from the room of Sanders, Hutchens told witness to say noth- 
ing about the fact of the making of the will; no one must 
know but the witnesses until Sanders’ death ; that Sanders 
did not want Col. Taylor to know he had made a will ; 
witness believes the paper to be in the hand-writing of 
Hutchens; had known Sanders about three years; he was 
a very intemperate man; he and Hutchens were warm 
friends—associated together; Hutchens was a very shrewd, 
intelligent man, and sustained a good chrracter; after the 
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will was signed, Sanders handed it to Hutchens, saying; 
“ Take care of it.” Hutchens folded it up and handed it to 
witness, requesting him to put it in his iron safe, which he 
did ; Sanders was afflicted with a disease of the bowels; had 
been sick a long time; during his sickness Hutchens stayed 
with him a great deal—almost continually ; during the latter 
pe of his sickness he had to be lifted out and in his bed; 

new of no relations Sanders had in that part of the coun- 
ty; thought he was of sound and disposing mind; saw no 
one attempt to influence him to make a will, had negroes of 
his own. 

Martin T. Alexander said: He signed the will or paper 
presented on or about the day of its date; lived about a mile 
and a half from where Sanders did; Sanders lived at Hen- 
ry Taylor’s plantation; was in no business, but made that 
his home ; he went there in response to a request of Hutch- 
ens ; when he arrived at the house, found Hutchens and San- 
ders, Hutchens in bed; soon after, he went into Sanders’ 
room ; Sanders said he wanted witness to sign his will; San- 
ders had it in his hand ; witness signed the will in presence 
of Sanders; Sanders made his mark; no one present but 
Hutchens, Sanders and himself; will was not read in his 
presence by Sanders, or any one else; Sanders had the will 
in his hand but a minute or so, and did not read it; after 
Hutchens and witness had retired from the room, asked 
Hutchens what was in the will; Hutchens said it was not 
customary to tell, and Sanders did not want any one to know 
it until his death ; witness does not now know the contents 
of the will, except from what he has heard; frequently or 
always found Hutchens there; Hutchens lived at Howard’s 
Landing, about four miles distant; he and Sanders were 
good friends ; Sanders died in the month of July last year; 
at the time Sanders signed the will witness thought him of 
disposing mind and memory; saw no influence exerted by 
Hutchens or others to induce him to make the will; Sanders 
handed witness the will; said he had not signed it; Sanders 
told witness to write his name, he was too nervous to write 
it, which he did. 

William A. McDowell testified: That he went to the house 
where Sanders was about 11 o’clock in the day; it was the 
day the paper presented was dated or about that time; was 
sent for to go there, but frequently went in to see how San- 
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ders was; Hutchens came out of the room where Sanders 
was in bed; Sanders produced the will or paper; does not 
know how he got it; and asked witness to sign as a witness ; 
he did so, and gave it back; Huthens told him to say noth- 
ing about it, as Sanders did not wish any one to know it 
until ‘after his death; no one was present when he signed 
the will but Hutchens, himself, and perhaps Mr. Power; 
will was not read while he was there by Hutchens or any 
one else. 

B. M. Fryer testified, that he believed Mark Sanders 
could write his name; had seen him sign a note; had re- 
ceived orders from Sanders; did not know that he wrote 
them. 

John Sermons testified, that he had received an order 
from Sanders, and when he saw him afterwards, said he had 
sent it. 

The will gave all of testator’s property to J. Hutchens 
and John Power, to be equally divided between them, after 
payment of his debts; and after selling his boy Henry and 
with the proceeds purchasing the girl Rose, who was, by 
Hutchens, his executor, to be freed from service to himself 
or any other person. 

The jury having found in favor of the propounder of the 
will, counsel for caveator moved for a new trial on the 
ground, that the verdict was contrary to evidence, contrary 
to law, and decidedly and strongly against the weight of 
evidence. 

The Court refused the motion, and counsel for caveator 
excepted. 


Doverass & Doveass, for plaintiff in error. 
Sims & STaFForD, contra. 
By the Court—StEPuEns, J., delivering the opinion. 


1. To determine whether or not this verdict is supported 
by the evidence, the evidence must be applied to the differ- 
ent issues presented by the different grounds of caveat. The 
first ground is, that the testator did not sign the will in the 
presence of the witnesses. The evidence is, that he did sign 
it in the presence of the witness, Martin, and that, by his 
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conduct, he clearly acknowledged his signature in the pres- 
ence of each of the other two. And that was sufficient. 

2. The second ground, that he did not sign the will, ig 

covered by what has just been said on the first ground, 
- 3. The third ground is, that the witnesses did not sign 
the will in the presence of each other. That was not neces- 
sary; it is sufficient if each witness subscribes in the pres- 
ence of the testator. 

4. The fourth ground is, that the will attempts to manu- 
mit a slave, and is therefore void. The will does provide 
for the purchase of a slave by the executor, and her manu- 
mission afterwards, and the part of the will relating to that 
object is void; but the remainder is good, as has been fre- 
quently held by this Court. 

5. The fifth ground is, that the will was not the free and 
voluntary act of the testator. In support of this ground, 
it was argued that the will being written by Hutchens, who 
is a principal legatee, strong proof was necessary to show 
that the testator knew the contents of the paper, but that 
the proof on this point was very weak. We think the evi- 
dence on that point is satisfactory. The testator, as appears 
from the evidence, could read and write, and the testimony 
of Smith is, that when he subscribed as a witness, the testa- 
tor produced the will to him. He produced the will with- 
out getting out of bed, and without assistance from anybody, 
He must, therefore, have had it in bed with him, actually 
nursing it. We think it is a fair and satisfactory conclusion 
that the deep interest which he manifested in the subject, led 
him to make use of the ample opportunity which he had of 
knowing the contents. 

6. The sixth and last ground is, that undue influence was 
used in the procurement of the will. There was no evi- 
dence at all in support of this ground. We think that all 
of the issues presented by the caveat are either bad in law, or 
satisfactorily met by the evidence. 

Judgment affirmed. 
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CARTER eé¢ al., vs. CHRISTIE. 


C. gives his note to A., in consideration that he is to receive two-thirds 
of the professional profits of the medical firm of H. & C. H. collects 
one-half instead of one-third of the profits, and appropriates it to his 
own use. H. sues C. upon the note: Held, That, at law, it was com- 
petent for C. to plead as a defense to the note, the excess of profits re- 
ceived by H., and have the same applied as a credit upon the note. 


Complaint, in Stewart Superior Court. Tried before Judge 
Perkins, at April Term, 1860. 


Simeon Christie sued Jardine E. Carter, and William P. 
Carter, on a note for $1,250 00, dated July 26, 1852, and due 
January Ist, 1854. The defendants pleaded that the note 
was made to Dr. William M. Hardwick, in part execution of 
a partnership contract between said Hardwick and Jardine 
E. Carter, by the terms of which contract, Carter was to 
get two-thirds of the profits of the partnership for the years 
1852, 1853 and 1854; and that Hardwick has received and 
appropriated $650 00 more than his share of the profits for 
the year 1854-—having received one-half, instead of one- 
third, of said profits for that year. 

On the trial of the case, the defendants read, in evidence, 
the testimony of the plaintiff, who stated that he bought the 
note sued on, from Dr. Hardwick in 1856 or 1857, and after 
the same was due; that he did not then know what was the 
consideration of it, nor did Dr. Hardwick tell him until after 
this suit was brought. 

Defendants then offered, in evidence, the testimony of Dr. 
John W. Jones, to prove that in 1852, the witness, Dr. Car- 
ter, and Dr. Hardwick, made an agreement, by which Jones 
and Carter bought an interest in Hardwick’s medical prac- 
tice for the years 1852, 1853 and 1854, and in considera- 
tion of which, the note sued on, with others, was given; the 
agreement being that, for the years 1852 and 1853, Jones 
and Carter were to receive one half the profits of the medi- 
cal partnership thus formed, and that if Hardwick did not 
retire from the practice at the close of the year 1853, the 
partnership was to be continued during the year 1854, each 
a sharing equally in the profits—it being agreed that 

ardwick should not retire if Carter and Jones objected. 
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It was proposed to prove further by Dr. Jones, that he, with 
Hardwick’s consent, sold his interest in the business to Dr, 
Carter. 

Attached to Dr. Jones’ testimony, was the partnership 
agreement referred to, which defendants proposed also to put 
in evidence. 

The Court, on motion of plaintiff’s counsel, rejected both 
the evidence of Jones and the contract attached. 

Defendants proposed, also, to read, in evidence, the testi- 
mony of Charles J. Jourdan, who studied medicine in the 
office of Hardwick & Carter, and who testifies that he heard 
Dr. Hardwick state the agreement between Carter, Jones, 
and Hardwick, to be as described by Dr. Jones in his testi- 
mony, and heard him speak frequently of Jones’ retirement 
after transferring his interest to Carter; that a short time 
after the partnership of Carter and Warner was dissolved, 
Dr. Hardwick stated to Carter that he would fulfill the agree- 
ment between them; that he had been paid for it, and that 
Carter was entitled to two-thirds of the practice for the year 
1854. At the time defendants offered this evidence, they 
stated to the Court, by their counsel, that they could prove 
that Dr. Hardwick had received two-thirds of the profits 
arising from the partnership for the year 1854. 

The Court rejected the evidence of Jourdan, and, on mo- 
tion of plaintiff’s counsel, struck defendant’s pleas of total 
and partial failure of consideration filed in the case. 

These several rulings of the Court are now assigned by 
defendants as error. ; 


WiMBERLY and BEALL, for plaintiffs in error. 
WorriLu and Evans, for defendant in error. 
By the Court.—LumPx1n, J., delivering the opinion. 


The note sued on, in this case, having been transferred 
after maturity—Christie, as to the defense, set up, namely, 
an equity growing out of the original transaction, stands in 
no better condition than Hardwick the payee. 

It seems, then, that during the year 1852, Carter and 
Jones contracted with Dr. Hardwick for an equal interest in 
a professional partnership between the three, extending back 
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to the first of the year 1852, and forward to the end of the 
year 1853—Carter and Jones to have one-half of the profits 
and Hardwick a half. After the time limited for this term, 
it was further agreed, that it was to continue, or not, through 
1854, at the option of Carter and Jones, but with this modi- 
fication, namely, that for 1854, the three were to be equal in 
the business—Hardwick to have one-third only, instead of 
one-half of the profits. Jones retired before 1854, and by 
the consent of Hardwick, Carter was substituted in his place, 
both as debtor of Hardwick, and in any other respect. Ac- 
cording to the testimony of Jones, Carter was to receive all 
the benefits, under the contract, which both Jones and Car- 
ter were entitled to. 

In 1854, Carter and Warner, at the suggestion of Dr. 
Hardwick, whose health was feeble, undertook to practice 
together, but for some reason, which the record does not ex- 
plain, this partnership was discontinued and Hardwick and 
Carter resumed their former connection, which continued on 
through 1854, upon the old agreement. 

Now Carter alleges, and offered to prove on the trial, (which 
he was not allowed to do) that instead of Hardwick’s re- 
ceiving one-third of the profits for 1854, he collected and 
appropriated to his own use one-half, making a difference of 
six or seven hundred dollars, and enough to cover the bal- 
ance of the note sued on. Carter insists that he is entitled 
to this credit. 

If the facts be as stated, and the evidence rejected by the 
Court is in the record, and proves them to be here, we can- 
not see why Carter is not entitled to this credit. Hardwick 
has collected six or seven hundred dollars, which belongs to 
Carter, and which Hardwick cannot, in justice, hold—and 
that, too, in violation of his agreement. And it will be re- 
marked that the stipulation, that Hardwick should practice 
for one-third of the profits for 1854, constitutes in part the 
consideration for the note sued on. 

It is suggested, that to allow this plea and proof to come 
in, in defense to this action, would involve a settlement. of 
the whole partnership. Suppose it does. It is competent to 
do this at law. But is this objection well taken? The of- 
fer here is, to prove that Dr. Hardwick had received a defi- 
nite sum, not out of the business of the firm, but out of the 
profits, and to which he was not entitled. 











SUPREME COURT OF GEORGIA. 


Johnson vs. Baldwin. 


816 








a, 





ey 


There is but little consideration due to Mr. Christie, ag 
the holder of the note. He swears that he took it and sued 
on it, to accommodate Dr. Hardwick, and that Dr. Hardwick 
is bound to pay him the money, provided he fails to collect 
it out of Carter. Under these circumstances, the note should 
be treated as the property of Dr. Hardwick, and the action 
prosecuted for his benefit. 





JOHNSON vs. BALDWIN. 


A continuance will be granted in order to give a party an opportunity of 
compelling a witness in another State to answer interrogatories, even 
in the absence of knowledge on the part of the Court, as to whether 
the laws of such State will furnish the compulsory process or not. 


Motion for Continuance, in Randolph Superior Court, 
Decided by Judge PERKINS, at November Term, 1859. 


Jacob Johnson filed a bill in equity against Moses H. 
Baldwin, alleging that said Baldwin had previously sold to 
one Sikes a lot of land, taking his notes for the purchase- 
money, which notes Baldwin had transferred for value ; that 
complainant had purchased said lot from Sikes and paid him 
for it, and that Baldwin had recently commenced his action 
of ejectment to recover said land, ete. 

When the case was called for trial, complainant moved to 
continue the same, on the ground that previous to the last 
Term of the Court, he had sued out a commission to take the 
testimony of Benajah Bass, a resident of the State of Ala- 
bama, which had not yet been returned executed. That he 
had sent the interrogatories to the witness by mail under a 
promise from him that he would have them executed and re- 
turned. They were returned unanswered—the witness de- 
clining to answer them ; that since last Court he had receiv- 
ed another letter from Bass, promising to answer them if 
they were sent over. Accordingly complainant dispatched 
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two men with them, who returned on the Saturday night be- 
fore the present term of the Court with the interrogatories 
unanswered—the witness refusing to answer them. 

Complainant asked to continue the case, that he might em- 
ploy eounsel in Alabama and compel Bass to answer. 

He expected to prove by Bass that Baldwin had repeat- 
edly told witness that he had received the pay for the land 
in dispute from Sikes. 

The Court overruled the motion and required the cause to 
proceed, and counsel for complainant excepted. 


Hoop and Rosinson, for plaintiff in error. 


Doverass & Dove.ass, contra. 


By the Court.—STEPHENS, J., delivering the opinion. 


We think the continuance ought to have been granted. 
The testimony sought was most material, and the complain- 
ant seems to have used diligence to get it. The suggestion 
was, not that he had been deficient in diligence, but that, so 
far as we know, he has exhausted his power, and has no as- 
surance of being able to get the evidence hereafter; for, it 
was said, we do not know that the laws of Alabama provide 
for process to compell a witness resident there to answer in- 
terrogatories from another State. We think they do furnish 
such process; but we surely do not know that they do not, 
and it is but fair that the party should have an opportunity 
to test it. 

Judgment reversed. 


Vou. xxx—53, 











818 SUPREME COURT OF GEORGIA. 





ne 


Robinson e¢ al., vs. Towns. 





ne, 


ROBINSON ¢e al., vs. GEORGE W. TOWNS. 


1. The assignment of a judgment and execution conveys away the plain- 
tiff’s interest in the further enforcement of it, but not his interest ip 
money which the sheriff has previously collected on it. 

2. Judgment on rules against a sheriff are admissible in evidence againgt 
him and his sureties, in an action on his bond for failure to pay over 
moneys so adjudged against him. 

8. The attorney of a non-resident plaintiff is an incompetent witness for 
his client. 


Action on Sheriff’s Bond, in Muscogee Superior Court, 
Tried before Judge WoRRILL, at May Term, 1859. 


The defendants in error brought suit on the bond of Sey- 
mour R. Bonner, deceased, late Sheriff of Muscogee county, 
against Alexander J. Robinson, his administrator, and the 
administrators of the securities to said bond; alleging that 
Bonner had collected money on a fi. fa. in favor of said de- 
fendants in error against Thomas Moore and had failed to 
account for it. To this action, pleas of the general issue, 
payment, etc., were filed, and that the securities were dis- 
charged, because the plaintiffs in the action (defendants in 
error) had granted the sheriff indulgence, etc. On the trial 
of the case, the following testimony was introduced : 

Plaintiffs read their fi. fa., returnable to January Term, 
1841, of Muscogee Inferior Court, and the order allowing 
them to sue on the sheriffs bond. They then read an entry 
on the fi. fa., made by Bonner, in January, 1842, showing 
that he had received on the fi. fa. that day, $839 34, and 
another entry dated October 15th, 1841, showing the amount 
then received on said fi. fa. to be $415 00 

Here plaintiffs clused, and defendants proposed to read the 
balance of the entries on said fi. fa., consisting of a transfer 
of said fi. fa.to Henry L. Benning, dated November 34d, 
1842, together with sundry entries of payments made to the 
attorney of said assignee, of moneys raised on said fi. fa., 
other than those specified in the entries read in evidence by 
plaintiffs. Qbjection was made to this evidence and the 
Court rejected it. 

Defendants then read a receipt of plaintiffs’ attorneys, 
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Thomas & Downing, dated March 13th, 1843, in which they 
acknowledge to have received from Bonner $474 45 on said 

. fa—said amount consisting of $173 25 collected by them 
for Bonner on a fi. fa., in his favor, and $301 20 in a note 
on Walter T. Colquitt received by them as cash. 

Alfred Blackman was introduced by defendants, and tes- 
tified, that, as agent for Bonner, he paid Thomas & Down- 
ing, in 1843, the sum of $474 45 on said fi. fa., being the 
amount named in their receipt; and that about the 19th of 
November, 1845, Bonner, in the presence of the witness, had 
another settlement with Thomas & Downing (plaintiffs’ attor- 
neys,) at which time said attorneys receipted to Bonner for 
over $800 00. No money was paid by Bonner, but said 
receipt related to collections which had been made by said 
attorneys for Bonner, and did not include the amount speci- 
fied in the former receipt. The witness also testified that he 
heard Thomas & Downing say, at the time last referred to, 
that Bonner then owed only about $135 00 on said fi. fa., 
and that they had in their hands notes belonging to Bonner, 
which they believed to be good, more than sufficient to satis- 
fy the balance due on said fi. fa., and which they would ap- 
ply to the payment of said balance. He further stated that 
the receipt for over $800 00 had been lost by Bonner as tes- 
tified to by him; and that he, in 1842, received thirty dollars 
for Thomas & Downing as agent for Bonner, on account of 
moneys collected by them for Bonner. 

Here defendants closed, and plaintiffs read an exemplifi- 
cation from the Inferior Court, showing that they had 
obtained a rule absolute there against Bonner for some 
$1,398 71 principal and interest, and that upon issue made 
up in said Court at the instance of Bonner, alleging that 
said rule absolute had been paid off, said issue was deter- 
mined against Bonner. 

L. T. Downing, one of plaintiffs’ attorneys, was then sworn 
in, and on his voir dire stated that his clients (the plaintiffs,) 
were all non-residents of Muscogee county at the time suit 
was brought, and still were. Defendants objected that he 
was not a competent witness, on the ground, that *** clients 
being non-residents, he was liable for the costs of the suit, 
and was therefore interested. The Court overruled the ob- 
jection, and Mr. Downing testified at considerable length, 
stating, amongst other things, that the receipt for $800 00, 
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given November 19th, 1845, referred to by Blackman, em- 
braced also the $474 45 mentioned in the receipt of Thomas 
& Downing, of March 13th, 1843—the receipt given on the 
said 17th day of November being made to include the amount 
paid then, as well as the amount paid previously, so as to 
make one receipt show the whole amount paid by Bonner— 
such being the purpose had in view as well as witness recol- 
lects. Mr. Downing also denied that he had ever stated that 
Bonner owed only $135 00 for money collected on said fi, 
fa., and that Thomas & Downing had notes of Bonner’s suf- 
ficient to pay off that balance. 

The jury returned a verdict for plaintiffs for the sum of 
$1,471 24. 

Defendants moved for a new trial on the following grounds: 

Ist. Because the verdict is against the evidence; because 
the Court allowed two of the entries on the execution of 
Thomas R. Lamar and Abner McGehee, executors, ete, 
against Thomas Moore, to be read in evidence without re- 
quiring all the entries on said execution to be read. 

2d. Because the Court refused to allow all the entries on 
said execution to be read to the jury. 

3d, Because the Court refused to allow a transfer of said 
execution from plaintiffs to Henry L. Benning, dated Nov. 
3d, 1842, to be proven and read in evidence, to show title in 
said execution out of plaintiffs at the time this suit was in- 
stituted. 

4th. Because the Court refused to allow the receipt of 
Colquitt, Echols & Jeter of $461 12, proceeds of sale of 
house and lot sold on 1st Tuesday in October, 1841, which 
receipt was endorsed on said execution to be read in evi- 
dence. 

5th. Because the Court allowed an exemplification of rule 
nisi in favor of said Bonner against plaintiffs, to show cause 
why rule absolute formerly granted against Bonner should 
not be discharged, and satisfaction entered thereof of record, 
and judgment of the Court thereon to be read in this case. 

6th. Because the Court allowed an exemplification from 
the Inferior Court of a rule nisi and rule absolute against 
said Bonner, as sheriff, to be read in evidence, although there 
was no evidence that service of said rule nist had ever been 
perfected on said Bonner. 
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7th. Because the Court admitted the testimony of L. T. 
Downing, although it appeared from said Downing’s exam- 
ination, that he was one of the attorneys of record of the 
plaintiffs, who resided, at the commencement of the suit, 
out of Muscogee county, and when it appeared that said 
Downing, as plaintiff’s attorney in this case, had received 
notes in part payment of said execution against Moore, and 
was authorized to receive them by plaintiffs, and he, Down- 
ing, would not deny that he was not authorized to receive full 
payment thereof in good notes, and it appeared from the 
evidence of Blackman that he had received notes from Bon- 
ner in full payment of said moneys received by Bonner, as 
sheriff, on said execution, and consequently he was interested 
in the event of said suit. 

8th. Because said Downing was an incompetent witness 
on the ground of interest: 1st. Because he was attorney 
of record for non-resident clients, and therefore liable for 
costs. 2d. Because, having received notes from Bonner in 
payment of amounts collected by Bonner on said execution, 
he, Downing, had made himself responsible to plaintiffs, and 
for this reason was interested in obtaining a recovery in this 
suit. 38d. Because what Downing testified to was informa- 
tion obtained by reason of the relationship of client and at- 
torney. 

9th. Because the verdict is against Jaw and the evidence. 

The motion for a new trial was refused by the Court, and 
counsel for defendants excepted. 


R. W. Denton, for plaintiff in error, 


THomas & Downine, for defendants in error. 


By the Court.—StTEPHENS, J., delivering the opinion. 


1. We think that the Court properly excluded the entries 
which the defendants desired to have read in evidence. 
None of them tended to show a discharge of the sheriff 
from his liability to pay over to the plaintiffs in execution 
the money which he had collected for them before their as- 
signment of the judgment. The entry which was chiefly urged 
as a proper one to have gone in evidence, was the assign- 
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ment itself. It was said that the plaintiffs could not main- 
tain the suit, because they had parted with their interest b 
the assignment. They did part with their interest in the 
further enforcement of the judgment, but not with their in- 
terest in their money which the ‘sheriff had previously col- 
lected on it. The assignee acquired, and they lost the right 
to enforce the judgment as it stood at the time of the as- 
signment, that is to say, the right to collect what was still 
due on the judgment, out of the defendant in it. Money 
previously collected and held by the sheriff would not be 
reached by an exercise of the assignee’s right of enforcing 
the judgment, for such money was the fruit of the previous 
enforcement of the judgment to that extent. Such money 
constituted a debt from the sheriff to the plaintiffs, to be 
enforced by a rule or suit against him. 

2. We see no error in the admission in evidence of the 
former judgments against the sheriff. 

3. We think Mr. Downing was an incompetent witness, 
on account of his interest in the costs. The Act of 1812, 
in relation to the liability for costs on the part of counsel 
for non-resident plaintiffs, Cobb’s Dig., p. 505, consists of 
two sections creating different liabilities. The first section 
makes the attorney liable for costs whenever his client, be- 
ing a non-resident plaintiff, is cast in his suit ; and this sec- 
tion is left unaffected by subsequent legislation. The second 
section makes both the attorney and client, that client be- 
ing a non-resident plaintiff, liable for costs, whenever the 
plaintiff gains the case, but the defendant proves to be un- 
able to pay the costs. This section is modified by the sub- 
sequent Acts of 1834 and 1842, (on the next two pages,) so 
as to leave out the liability of the attorney in that class of 
cases. The result of all the Acts is, that the attorney of a 
non-resident plaintiff, as Mr. Downing was, is liable for costs 
if he fails to get judgment against the defendant, and not 
liable if he succeeds. But it was argued that the plaintiffs 
must have had a verdict, without Mr. Downing’s testimony, 
for an amount which, though far below their claim, would 
have carried the costs; and that Mr. Downing was there- 
fore secure from costs, either with or without his own testi- 
mony. We do not think so. On the testimony of Mr. 
Blackman, without the explanatory and contradictory state- 
ment of Mr. Downing, there might have been a clear verdict 
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for the defendant. We do not intend to be understood as 
intimating that such a verdict either ought, or ought not, to 
have been rendered, if Downing’s testimony had been out of 
the way, but only that we should not feel authorized to set 
such a verdict aside. 


Judgment reversed. 





ROSS vs. DAVIS e¢ al. 


The Clerk’s Execution Docket, made out by himself or deputy, is ad- 
missible in evidence in an action by the administrator of the Clerk 
against the administrator of the Sheriff, to show prima facie the 
amount of [cash due the Clerk on cost fi. fas., and that the fi. fas. 
were delivered to the Sheriff. 


Debt, in Bibb Superior Court. Tried before Judge Lamar, 
at May Term, 1860. 


The plaintiff in error brought an action of debt against 
the defendants on the bond of a former Sheriff, Davis J. Da- 
vis, to recover an amount of money claimed to be due the 
estate of Henry G. Ross, the former Clerk of the Superior 
Court of said county, on account of his costs, collected and 
retained by said Davis, Sheriff, in his lifetime, on fi. fas. and 
other processes placed in his hands for collection. 

On the trial of the cause, counsel for the parties agreed to 
submit to the Court, for decision, the following questions : 

In a suit by the administrator of the late Clerk vs. the 
administrator of the late sheriff, and his securities for costs 
of Clerk, collected by the sheriff on various fi. fas. alleged 
to have been placed in the hands of the sheriff, is the regu- 
lar execution docket of Bibb Superior Court and the entries 
thereon, which docket and the entries are kept either in the 
hand-writing of the Clerk or his deputy—evidence to show 
prima facie the amount of costs due the Clerk on cost fi. fas., 
and that the fi. fas. were delivered to the Sheriff ? 

If the usual proof is made by the Clerk, that the dockets 
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are correctly kept, etc., as in case of merchants’ books, are 
the dockets then prima facie evidence to charge the sheriff 
as above ?” 

After considering the above propositions, the Court decid- 
ed against each of them, “holding that the docket was not 
evidence, either as record or as private books, and that the 
same be excluded as such evidence.” To which counsel for 
plaintiff excepted, and assigned the same as error. 


Wuaitt-e, for plaintiff in error. 


RUTHERFORD, for defendant. 


By the Cowrt—Lumrx., J., delivering the opinion. 


I confess my mind is not very clear upon the question in 
this case. The Clerk is required to keep an execution docket 
for the special purpose of entering the namesand stating the 
cases of parties—plaintiffs and defendants—and when exe- 
cutions are returned satisfied by the sheriff, to transfer the 
sheriff’s return to said execution docket. It is not even said 
that the amount of principal, interest and costs, shall be 
stated. And yet we know that the execution docket is 
made out in this way; and that it is to that we invariably 
refer to ascertain the amount of these several sums. So, 
also, it comes within our knowledge, that it is also usual. I 
never knew it omitted for the Clerk to state, to which sher- 
iff, principal, or deputy, the fi. fa. was delivered, and also 
the time when it issued and was delivered. And we always 
refer to this docket, when prosecuting a rule against the 
sheriff, to charge him at the instance of the plaintiff; and I 
should certainly hold with great confidence such entry to be, 
at least, prima facie evidence against the sheriff, in favor of 
third persons. I am rather inclined, therefore, to hold, that 
to the same extent, it is good, when the proceeding is at the 
instance of the Clerk for his costs. These dockets are pub- 
lic books deposited in the Clerk’s office, subject to the daily 
inspection of the sheriff and everybody else. They are in 
no sense the private memoranda of the Clerk, but the per- 
manent as well as public monuments of his official transac- 
tions. It is said to be customary with some Clerks, to take 
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the sheriff’s receipt for all-executions which are delivered to 
him. I never knew this done. 

On the other hand, the law does require the sheriff to 
keep a fair and regular execution docket, wherein he shall 
enter all executions delivered to him, and the dates of such 
delivery. What sheriff does this? Not a dozen in the 
State, nor perhaps half that number. If he has done his 
duty—has complied with the law—let him produce his dock- 
et, and this will furnish counteracting testimony in his favor. 
If he will not keep a docket, but chooses to settle by the 
Clerk’s, and to be judged by that, from the necessity of the 
case it should be allowed to go in evidence. It would be 
wrong to impute to the Clerk a purpose, when making out 
his docket at some remote period in the past, to saddle the 
sheriff with liability for process, which never came to his 
hands, When these entries are made in the docket, the 
sheriff is in life, and constantly referring to this book, and 
would detect and expose any premeditated fraud to work an 
injury to him. 

Of all the books, kept by the party himself, which have 
been allowed to go in evidence, I know of none so free from 
objection as the suspicion of being made up, to manufacture 
proof, as the Clerk’s execution docket. 














826 SUPREME COURT OF GEORGIA. 


Jones vs. Robson, 








JONES vs. ROBSON. 


A bill of review will not be sustained when it does not make a cage 
which requires a reversal of the former decree, nor which would ap- 
thorize a new trial. 


In Equity, from Calhoun County. Decided by Judge 
ALLEN, at Chambers, 12th September, 1859. 


A bill was filed by Elizabeth Jones against Jesse Robson, 
upon which there was a decree in her favor. Robson ear. 
ried the case to the Supreme Court, and the judgment of the 
Court below was affirmed. The case, with the facts report- 
ed, will be found in 27th vol. S. C. Reps., p. 266. 

With the view to restrain the enforcement of said judg- 
ment, and to set it aside and get a new trial, the said Rob- 
son filed his bill for review and injunction against Eliza- 
beth Jones, on the ground, mainly, of certain frauds charged 
to have been committed in procuring evidence for complain- 
ant in the former case. 

The bill charges, that the deposition of Henrietta Dud- 
ley, the wife of John D. Dudley, and daughter of Mrs, 
Jones, was taken by commission and read in the former case; 
that hers, with that of Allen Smith, a brother of Mrs. Jones, 
constituted thé chief evidence for the latter; and that since 
the trial, and motion for new trial, complainant has discoy- 
ered new and material evidence, as appears by affidavits ap- 
pended to the bill, as follows: 

A. Barnes and Windsor Follett, the commissioners who 
took the testimony of Mrs. Dudley under the commission 
referred to, state under oath, that Mrs. Dudley was sworn, 
and was giving her answers to the interrogatories, she read 
them from a piece of paper in her hand that was written 
upon, and refused to let the commissioners read them, 

William Leonard states under oath, that some time in the 
spring of 1859, he was at Mrs. Jones’, and read at her re- 
quest, some two or three letters from her son-in-law, John 
D. Dudley, in one of which he states that he claimed half 
of the judgment against Jesse Robson, for his services in 
going to Washington county, and assisting in obtaining said 
judgment; and that if she did not satisfy his claim, that he 
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could very easily undo what he had done in obtaining said 
judgment. Deponent states that the above is his conclusion 
from reading said letter. Mrs. Jones said to deponent, that 
she did consent to settle some portion of said judgment on 
Henrietta Dudley, but was under no obligation to him. 

Mary Owens states under oath, that she lived with Mrs. 
Elizabeth Jones and her husband, James Jones, three years, in 
1838, 1839, 1840, and that she never heard of any contract 
being made between Mr. and Mrs. Jones with regard to his 
not claiming her interest in Drury Stokes’ estate in his name. 
In 1843, Mrs. Jones, while moving to Randolph county, 
stopped with deponent, and whilst there, told deponent that 
she had given up all she had to Jones’ creditors, except what 
she had with her; and deponent saw nothing but some 
household and kitchen furniture. She further told her, there 
was thirteen or fifteen hundred dollars put on interest for 
Drury Stokes. This conversation took place after the sale 
of Nancy Stokes’ estate. She also informed deponent, that 
after the death of Georgia Ann’s brother, Drury J. Stokes, 
Mr. Jones went to Court “to try to get to be his heir.” 

The complainant, Robson, alleges that the answers of Mrs. 
Dudley were proposed for her by another, and that they are 
not true in fact; that the question of interest was put to 
her, which she answered in the negative; that her interest 
was before unknown to him, and that Dudley, her husband, 
instigated her suit; he alleges that Dudley’s visit to Wash- 
ington county was to procure the testimony of Allen Smith; 
that his evidence in relation to complainant’s sayings is with- 
out truth; and that he had no knowledge of the fraud in 
procuring said testimony at the time he moved for a new 
trial. 

The bill was sanctioned by the Court, and the plaintiff in 
error restrained by injunction from enforcing said judgment. 

Counsel for plaintiff in error excepted thereto, and as- 
signed the same as error. 


Vason & Davis, for plaintiff in error. 


WarREN & WARREN, contra, 
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By the Court.—STEPHENS, J., delivering the opinion, 


A bill of review, in order to be sustained, ought to make 
a case for reversing the former decree, and this bill does 
not make such a case. The decree which is sought to be 
reversed, was founded upon an alleged contract between 
Mrs. Jones and Mr. Robson. We have not before us, in 
the present case, the proof in support of that contract, but 
Judge Lumpkin, in his written opinion in the former case, 
says, “there is a superabundance of evidence to prove this 
contract, and of his (Robson’s) distinct and oft-repeated re- 
cognition of it.” See 27 Ga, Rep., 272. This bill of re 
view rests upon an assault on that proof, but it touches only 
two points of the “superabundance” which existed. When 
I speak of the extent of the attack, I mean the attack as 
supported by affidavits, for it is not entitled to consideration 
further than it is so supported. Round assertions, that no 
such contract ever was made, go for nothing, without point- 
ing out the sources from which such proof is to come as 
would authorize the reversal of the former decree. The 
first point made by the bill of review, as supported by affi- 
davits, is upon Mrs. Dudley, whose testimony was a part of 
that “superabundance” of proof on which the former decree 
was obtained. The case which it makes on her testimony is 
at most but one of suspicion. It may be, as stated by the 
commissioners who took her testimony, that she answered 
from a manuscript which she refused to let them see; and 
yet the manuscript may have been prepared by herself or 
by some one else under her direction, with a view not to 
falsehood, but to deliberation and accuracy. The further 
attempt to show that she was an incompetent witness on ac- 
count of interest, is a failure. Leonard, in his affidavit, 
states that Mrs. Jones said to him, after she had got her de- 
cree, that she had consented to settle a portion of the recov- 
ery upon Mrs, Dudley, who was her daughter, but he does 
not state that she said this “ consent” was given before Mrs. 
Dudley gave her testimony; and the “consent” utterly fails 
to come up to the standard of a contract conferring a legal 
interest. The other point made by the bill of review is 
upon some sayings of Mrs. Jones, as reported by Mrs. Ow- 
ens after a lapse of seventeen years. In the first place, 
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Mrs. Jones may have said what was not true; but in the 
second place, it is very uncertain what she did say. If she 
said he had given up all to the creditors of Jones, as Mrs. 
Owens reports her, her saying was inconsistent with the con- 
tract on which the former decree in her favor was based ; 
but if she said she had given up all to Robson to protect it 
from the creditors of Jones, her saying was in perfect con- 
formity with the contract, and is strongly corroborative of 
it. Now, it is very uncertain which of these things she 
said, or whether she said either; and the doubt does not in- 
volve the slightest reflection upon Mrs. Owens, who reports 
the conversation, in which she had no personal interest, after 
so great a lapse of time. She may have reported it faith- 
fully according to her memory, but her memory, under the 
circumstances, is not worth much. The bill, so far from 
making a case for reversing the former decree, does not even 
make a case for a new trial; for the point which it makes 
on Mrs. Dudley is the mere impeachment of a witness, and 
the point on the sayings of Mrs. Jones only brings up cu- 
mulative evidence, and neither of them is a good ground for 
a new trial. Weare well satisfied that this bill ought to 
have been dismissed. 
Judgment reversed. 





BALDWIN vs. WALDEN. 


1. A continuance ought not to be granted on the ground of absent evi- 
dence, when the opposite party fully admits all that could be proven 
by the evidence, if present ; nor when there is no showing of the prop- 
er diligence to have it present. 

2. A credit upon a note, put there by the maker, affords a presumption 
that all his cross-demands, especially demands in open account, exist- 
ing against the holder at that time, are covered by it. 


Jomplaint, from Terrell Superior Court. Tried before 
Judge PERKINS, at May Term, 1860. 
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This was an action brought by defendant in error against 
Moses H. Baldwin, to recover an amount claimed to be due 
on a promissory note. 

When the case was called for trial, defendant moved to 
continue the same, on a showing in writing, in substance as 
follows : 

The note sued on was given by defendant to Walden, and 
payable to him only; that at a former term of the Inferior 
Court, James W. Devereaux had brought suit against Wal- 
den, and garnisheed defendant; defendant answered the gar- 
nishment, setting out all the items of indebtedness existing 
between defendant and Walden, including the note sued on; 
upon which answer the Court gave judgment against defend- 
ant for the balance due, being about $166 00; defendant set- 
tled said judgment, and surrendered all the items of indebt- 
edness in Court to Walden; that defendant has applied for 
the garnishment and answer, and all the papers connected 
therewith, to the Clerk of the Inferior Court, and they can- 
not be found after diligent search; that he cannot go to trial 
without them, ete. 

Plaintiff ’s counsel agreed to admit the amount claimed to 
have been paid on the garnishment, and the Court there- 
upon refused the motion to continue, to which defendant ex- 
cepted. 

Plaintiff then put in evidence the note sued on, which was 
payable to him only, in the sum of $1,000 00, having a credit 
thereon for $497 56, dated April Ist, 1856, and closed his 
case. 

Francis M. Harper, introduced by defendant, testified, 
that plaintiff admitted that there was a credit of about 
$166 00, paid by Baldwin on garnishment process, which 
Baldwin was entitled to on said note. There was other proof 
by defendant, going to show money paid out by him for Wal- 
den at different times—a horse sold to him, etc., which de- 
fendant claimed as part payment of said note beyond the 
credit of $497 56. 

The defendant having closed, his counsel requested the 
Court to charge the jury: “That the mere fact of the re- 
ceipt on the back of the note was no evidence of a set- 
tlement,’”—which charge. the Court refused to give, and 
defendant excepted. The Court charged: “That if they 
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believed the parties had a settlement at the time of making 
said receipt, then all the accounts of the parties up to the 
time of that settlement are presumed to be included in the 
settlement ; and it is on defendant to show they were not; 
and in determining whether or not there was a settlement, 
the receipt on the back of the note, being in tlie handwriting 
of the defendant, should be taken into consideration, to es- 
tablish that fact.” To which charge defendant excepted. 


SrrozieR & SmiTH, for plaintiff in error. 
Doverass & Dove.ass, contra. 
By the Court—StTEPHENS, J., delivering the opinion. 


1. We think the continuance was properly refused for two 
reasons: First, because the opposite party fully admitted all 
that could have been proven by the absent evidence if it had 
been present ; and second, because there was no showing that 
proper diligence had been used to have it present. It did 
not appear but that the defendant had ample time to get 
established copies of the missing garnishment papers, after 
they had been ascertained to be missing. 

2. We think the charge was correct. The credit on the 
note was in the handwriting of the defendant, and that fact 
showed that it was put there with his approval of its correct- 
ness. It bore date subsequent to all the cross-claims of the 
defendant against the plaintiff, and these claims were all mat- 
ters of open account. Is it to be supposed that a prudent 
man would pay money on his note, without having a settle- 
ment of his open accounts against the holder of it? When 
mén hold cross-demands against each other, prudence sug- 
gests that neither should pay money to the other, except as 
the result of a balancing. The credit, therefore, did afford a 
presumption that the existing cross-demands were covered by 
it, and that presumption ought to have prevailed, unless re- 
butted. 

Judgment affirmed. 
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McCAULEY vs. SHELDENS ¢¢ ai. 


When the vendors of marble ordered from a distance, deliver it to the 
common carrier in pursuance of the order, or in the silence of the or 
der on that point, in pursuance of the course of trade in the article, 
their part of the contract is performed, and their right of action for 
the price of the marble is complete, and will not be defeated by their 
subsequent unauthorized settlement of a policy. of insurance in favor 
of the vendee. 


Complaint, in Muscogee Superior Court. Tried before 
Judge WorRILL, at May Term, 1859. 


Sheldens, Morgan and Slason shipped a lot of marble 
from New York to McCauley, at Columbus, and got one L, 
J. N. Stark, a commission merchant in New York, to have 
the same insured to the extent of $1,200 00. When the 
marble reached Columbus, it was found to be considerably 
damaged, and McCauley refused to receive it, insisting that 
it was so much damaged as to require the insurance compa- 
ny to pay for it asa total loss. Stark was notified of the 
damage, and after some negotiation between him and the in- 
surance company, he compromised the matter with them at 
$600 00, and paid the amount over to the plaintiffs—less 
$25 00 expenses of settling the claim. 

Plaintiffs afterwards commenced suit against McCauley 
for the value of said marble, who set up in defense thereto, 
that said Stark compromised the claim on the insurance 
company at the instance of plaintiff, and without his author- 
ity; that said Stark ought to have compelled the insurance 
company to pay the whole amount of the risk, and not hay- 
ing done so, defendant is released from his liability to the 
plaintiff. 

The jury, after hearing the evidence and charge of the 
Court, found for the defendant. Whereupon, plaintiff moved 
for a new trial, on the following grounds, to-wit: 

Ist. Because the Court erred in ruling out the answers to 
the cross-interrogatories of L. J. N. Stark, so far as the said 
answers referred to the said Stark having compromised the 
claim against the insurance company upon the authority of 
defendant. 
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2d. Because the Court refused to charge the jury as re- 
quested by plaintiff's attorneys, that if Stark compromised 
with the Insurance Company without authority from Me- 
Cauley, then McCauley could go upon the Insurance Com- 

y for his claim, and, therefore, it would be no defense in 
this action; and upon the other hand, if McCauley did au- 
thorize Stark to compromise the claim, he had not been in- 
jured. 
3d. Because the Court in charging the jury, that if the 
plaintiff instructed Stark to insure the marble, then McCau- 
ley had an equitable interest in the policy of insurance; and 
if plaintiffs, through their agent, Stark, compromised with 
said Insurance Company without the authority, then that 
was a good defense to this case. 

4th, 5th and 6th. Because the verdict was contrary to evi- 
dence, the weight of evidence and the law. 

The Court granted a new trial on the ground that his 
charge, above stated, was erroneous, as well as his refusal to 
charge at the request of plaintiff’s attorney; and that the 
verdict was contrary to evidence—there being no evidence in 
favor of the verdict, except the evidence upon which the 
charge above stated was founded. To which ruling the de- 
fendant excepted. 


Mosss, for plaintiff in error. 


PEABODY, contra. 


By the Court.—StEPHENS, J., delivering the opinton. 


We think the new trial was properly granted. When the 
marble-men delivered the marble to the common-carrier in 
pursuance of what. was or must have been contemplated by 
the parties, their part of the contract was performed, and 
their right of action for the price of the marble was com- 
plete. The complaint which McCauley has against them on 
account of their alleged subsequent unauthorized interfer- 
ence with his policy of insurance, if it be actionable at all, 
would be the subject of an action on the case sounding in 
damages, not pleadable as a set-off, nor available in any 
other as a defense to their action against him for the price 

VoL, xxx—54, 
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of the marble. He is not without his remedy for any im. 
proper settlement of his policy of insurance. If Stark wag 
not. his agent, it is not settled, and he may still hold the ins 
surers ‘responsible on it. If Stark was his agent and acted 
improperly, his remedy is against his agent; and if Stark 
was his agent and acted properly, he has no remedy only 
because he has received no injury. 
Judgment affirmed. 





BRYAN vs. WALTON. 


A writ of error will be dismissed unless prosecuted by the plaintiff in 
error at the term to which it is returnable by law, or there be proyi- 
dential cause for the failure; and the term to which it is returnable by 
law, is the first which occurs after the bill of exceptions is filed in the 
Clerk’s office below, unless such first term opens before the expiration 
of fifteen days from such filing. 


Trover, in Houston Superior Court. Decided by Judge 
Love, at April Term, 1859. 


It appears from the record in this case, that the Court be- 
low having, at the above named term of said Court, refused 
to grant a new trial at the instance of the plaintiff in error; 
his counsel sued out a bill of exceptions, and had the same 
certified by the Judge on the 4th day of June thereafter, the 
certificate directing the Clerk to transmit the record of the 
case “to the Macon Term of the Second District of the Su- 
preme Court.” Service of the bill of exceptions was ac- 
knowledged by counsel for defendant in error, on the 9th day 
of June, 1859, and the said bill, with the entry of service 
thereon, was filed in the Clerk’s office two days thereafter, 
to-wit: June 11th, with instructions to the Clerk to send the 
record of the case to the Macon January Term, 1860, of 
the Supreme Court, which was accordingly done. It further 
appears that the said April Term of Houston Superior Court 
adjourned on the 6th day of May, 1859. 
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When the case was called in the Supreme Court. on the 
docket of the January Term, 1860, counsel for defendant in 
error, brought the foregoing facts to the attention of the 
Court, and moved to dismiss the writ of error on the ground 
that the bill of exceptions was filed in the Clerk’s office more 
than fifteen days prior to the June Term, 1859, and the 
record of the case should have been brought to that term of 
the Supreme Court. 


S. D. K1LuEn, for the motion. 
J. M. Guxes and S, T. Batiey, contra. 
By the Court.—STEPHENS, J., delivering the opinion. 


The amended Constitution of this State declares that the 
Supreme Court “shall, at each session in each district, dis- 
pose of, and finally determine each and every case on the 
docket of such Court, at the first term after such writ of er- 
ror is brought ; and in case the plaintiff in error in any such 
case shall not be prepared, at such first term of such Court 
after error brought, to prosecute the same, unless precluded 
by some providential cause from such prosecution, it shall 
be stricken from the docket, and the judgment below shall 
stand affirmed.” The present practice in the Superior, In- 
ferior and Justices’ Courts, of returning cases to one term 
and hearing them at the next, was prevailing. when this con- 
stitutional provision was adopted, and the intention of the 
provision was to change that practice as to cases in the Su- 
preme Court, by requiring them to be decided at the first 
term, that is to say, the term to which they might be return- 
able by the law regulating the manner of bringing cases to 
the Supreme Court, and to prevent any departure from the 
rule, except for providential cause. The Act of 1856, reg- 
ulating the manner of taking cases to the Supreme Court, 
requires the writ of error to-be returned to the first term oc- 


_ curring after the bill of exceptions is filed in the Clerk’s 


office below, unless that term opens before the expiration of 
fifteen days from such filing. In this case, the bill of ex- 
ceptions was filed on the 11th day of June, 1859, and the 
first term of this Court occurring thereafter, opened on the 
27th day of the same month—not before, but after the ‘ex- 











836 SUPREME COURT OF GEORGIA. 
Bostick vs. Hardy. 





ey 








piration of fifteen days from the filing. That June Term 
therefore, was the term to which this writ of error was re. 
turnable by law, and at which the judgment of the Court 
below stood affirmed by the Constitution, the plaintiff in ey. 
ror not having “ prosecuted” the case at that term, and there 
having been no providential cause for his failure to do go, 
It was suggested that the case failed to be here at that term, 
through the fault of the Clerk below, and not through any 
fault of the plaintiff in error. The case was here by law, 
and the appropriate prosecution of it by the plaintiff in er. 
ror, would have been an application for process to compel 
the Clerk below to do his duty of sending the papers here, 
It is with extreme reluctance that we refuse to hear a case 
on its merits, but in this one, the judgment of the Court be- 
low stands affirmed by the Constitution, and we have no 
power to entertain the writ of error. 
Writ of error dismissed. 





BOSTICK vs. HARDY. 


A payment to an agent by releasing his personal debt, is not a payment 
to the principal. 


Complaint, from Sumter county. Tried before Judge 
ALLEN, at April Term, 1860. 


The plaintiff in error brought this action to recover the 
sum of $350 00, alleged to be the balance due him on an ac- 
count for a negro slave sold by plaintiff to defendant. 

On the trial, the plaintiff introduced the defendant, Har- 
dy, who testified, that on the 25th day of May, 1859, he, 
defendant, bought of William Spencer, as agent of plaintiff, 
a negro woman named Sarah; that Spencer made him a bill 
of sale, as agent of plaintiff, under a power shown in a let- 
ter from plaintiff to Spencer—which letter was also put in 
evidence. Defendant further testified, that he agreed to give 
$850 00 for the slave, $400 00 of this was paid in cash, a 
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portion of it in an order on Sims & Keely, which was taken 
as cash and was soon paid, and the balance, viz: about $70 00 
jn an account which defendant had on Spencer. The $400 00 
cash was paid by defendant by giving his note, which Spen- 
cer immediately got the money on at the Savannah Bank 
Agency. Does not know who the note was payable to, wheth- 
er to Spencer or plaintiff. A day or two after the trade was 
made, MeCoker, the bank agent, brought him the note, say- 
ing it was not written right in some way; witness took up 
that note and gave another, written as the agent desired. 
Does not remember that the difficulty was that the note was 
payable to the order of the plaintiff. 

Plaintitf having then closed, counsel for defendant moved 
for a non-suit, which motion was sustained by the Court, and 
counsel for defendant excepted. 


McCay & Hawkins, for plaintiff in error. 


ScARBOROUGH, for defendant. 
By the Court.—StePuens, J., delivering the opinion. 


The non-suit was awarded in this case when the idea that 
the plaintiff’s own proof showed that he had been fully paid. 
The payment of the seventy dollars to the agent of the 
plaintiff by simply acquitting the agent of a debt of that 
amount which he owed to the defendant, was no payment to 
the plaintiff. A payment cannot be made to an agent who 
is known to be such by acquittances of the agent’s personal 
debts. 

Judgment reversed. 
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CLECKLEY vs. HULL eé al. 


D. owes S. a debt upon his security. D. gives S. a mortgage on three 
negroes as further security for the debt. C., ignorant of the mortgage 
lien, buys the three negroes of D. at a full price. S., the creditor, 
with a knowledge of the sale, gives indulgence to D, from year to year, 
for three years, until D., who was solvent at the time the mortgage ma- 
tured, had become insolvent when it was foreclosed. S. attempts to 
enforce the lien for his debt against the mortgage property: Held, 
That C. is entitled to be protected in his purchase, against the mort- 
gage lien. 


In Equity, in Muscogee Superior Court. Decision on de- 
murrer, by Judge WorRILL, at November Term, 1859. 


This was a bill filed by Hervey M. Cleckley, against John 
R. Hull and Alexander Sheppard. The bill alleges, in sub- 
stance, that some four years prior to the time of the filing 
of this bill, complainant purchased from one Oliver Dan- 
forth, a negro woman and child, paying Danforth for the 
same the sum of thirteen hundred and fifty dollars; that 
more than three years after said purchase, during all of 
which time complainant had peaceable possession of said 
negroes, he was, for the first time, informed that Alexander 
Sheppard held a mortgage thereon, executed by Danforth, 
prior to the sale made as above stated, to complainant, which 
mortgage was given for the better securing a debt owing by 
Danforth to Sheppard, amounting to about twelve hundred 
dollars, and to which (said debt being a promissory note) 
John R. Hull was security. 

The bill further alleges, that Sheppard had foreclosed his 
mortgage and ordered a levy and sale of said negroes, and 
that the Sheriff of Muscogee county, under the mortgage 
fi. fa., seized and levied upon said negroes, when complain- 
ant interposed his claim, and on the trial of said claim, it 
was proved and admitted that complainant was an innocent 
prone for valuable and full consideration, and that he 

ad held peaceable possession of said negroes for more than 
three years, without notice or knowledge of any incumbrance 
on Danforth’s title thereto, by mortgage, judgment, or other 
lien, and complainant asked the Court to charge the jury 
that such possession protected his title against the mortgage 
lien in this case. 
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This trial was had in the Inferior Court, and counsel on 
both sides having announced, during the trial, that there 
‘ would be an appeal to let the question be decided by the Su- 
perior Court as it might, said Court stopped further argu- 
ment as unnecessary, and decided the point of law against 
complainant, who thereupon confessed judgment to the plain- 
tiff, reserving the right of appeal. That complainant being 
ignorant as to what was necessary to be done to entitle him 
to have his case tried on the appeal, relied entirely upon his 
counsel, That Mr. Halderness, his leading counsel, and Mr. 
Williams, assistant counsel, were both unwell at the time of 
the confession aforesaid, although present in Court, and im- 
mediately thereafter, they were both quite ill for some time, 
and confined to their houses and unable to attend to any pro- 
fessional business. ‘That complainant called at their offices 
within a day or two after said trial, to ascertain if said ap- 
peal had been entered, and not finding either of them in, and 
not knowing of their illness, he supposed that the matter had 
been attended to; and complainant avers that said appeal 
would have been legally and properly entered, but for the 
illness of his counsel; and that both his counsel have been 
unable, in consequence of their sickness, to prepare and draft 
this bill, until this term (the week before the sitting of No- 
vember Term, 1859, of Muscogee Superior Court.) And, 
therefore, complainant has been prevented from having a fair 
trial at law, and seeks the aid of a Court of Equity to’ re- 
lieve him against irreparable injury. 

The bill further states, that at the time Danforth sold said 
negroes to complainant, and for two or three years thereafter, 
he was solvent and in good credit, doing an extensive drug 
business in the city of Columbus, and that if Sheppard shad 
urged and required the payment of his debt against Dan- 
forth, the same would have been paid, and paid without ‘re- 
sorting to the negroes sold by Danforth to complainant. But 
instead of requiring payment of said debt at or soon after its 
maturity, Sheppard granted further time and indulgence to 
Danforth, and agreed, upon a consideration then paid to him, 
that he would extend indulgence for twelve months, and at 
the end of that time, Sheppard gave another year’s indulg- 
ence for a consideration received from Danforth, and pay- 
ment was extended a third year on like consideration. That 
said indulgence and contracts were given and made by Shep- 
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pard, without the knowledge or consent of complainant, not- 

withstanding Sheppard had knowledge of the: purchase of 
said negroes by complainant, and that he had paid for the’ 
same, and had possession thereof. And Sheppard thus grant- 

ed indulgence, and delayed enforcing or requiring the pay- 

ment of his debt, until Danforth failed, when he proceeded 

to foreclose his mortgage on the negroes thus bought yearg 

before from Danforth, and bought without knowledge of 
Sheppard’s mortgage. Then Danforth is now utterly and 

totally insolvent, and has been ever since complainant had 

notice of said mortgage. 

The bill further states, that Hull was Danforth’s security 
on the note held by Sheppard, and for the better securing of 
which the mortgage was executed; and that he, upon the 
foreclosure of Sheppard’s mortgage, came forward and paid 
said note in full to Sheppard, who transferred and delivered 
the same to Hull, together with the mortgage; and that the 
same is now held and controlled by him and kept open for 
his benefit. 

The bill prays that an injunction issue to sustain defend- 
ants from issuing said mortgage fi. fa. against said negroes ; 
that said negroes be declared and deemed exempt and dis- 
charged from said mortgage, and all the heirs and incum- 
brances growing thereout, etc. 

Defendants demurred to this bill for want of equity. 

After argument, the Court sustained the demurrer and 
dismissed the bill, and counsel for complainant excepted. 


Witey WILiiams and DouGHERTY, for plaintiff in error. 
R. W. DENTON, contra. 
By the Court.—LumMPx1n, J., delivering the opinion. 


Was there equity in complainant’s bill? We think so, 
Buying the judgment debtor, Danforth’s property as he did, 
he is an innocent purchaser, and as such, is entitled to the 
same protection that a security would be. Sheppard, with 
a full knowledge of this fact, extended indulgence from year 
to year, for three years, to Danforth, for a consideration 
paid to him annually in advance, until Danforth, who was 
solvent at the maturity of the mortgage debt, became insol- 
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yent, and then the attempt is made to subject the mortgage 
roperty to the payment of the debt. 

If the facts alleged in the bill are true, the negroes bought 
by Cleckley of Danforth, are discharged from the mortgage 
lien. And as to Hull, he stands in no better situation than 
Sheppard. Under no circumstances is he entitled to control 
this mortgage security. If he voluntarily paid the debt of 
his principal, from which he was legally released, unless he 
consented to the indulgence given to Danforth, it is his own 
fault. And if he did consent, it would be as fraudulent in 
him to look to the mortgage property for re-imbursement as 
it would be in Sheppard to seek to make it liable in the first 
instance: 5 page Rep., 614. 

Believing as we do, that there is equity in the bill, we 
should not be very strenuous as to the excuse rendered by 
complainant for not entering the appeal in the Inferior Court. 
His counsel was sick at the time the judgment was rendered, 
though in Court. Both of them were stricken down by dis- 
ease immediately, and kept in bed, unable to attend to busi- 
ness until the four days had expired. Complainant called at 
their office, not knowing of their sickness; but not seeing 
them, he took ‘it for granted that the business had been at- 


tended to. 





HOWARD e¢ al., v. MARINE BANK OF GEOR- 
GIA et al. 


When all material allegations in a bill, and the statements upon which 
the equity of the bill is based, are fully met and denied by the answer, 
and there is no special reason for retaining the injunction, it will be 
dissolved. 


In Equity, from Muscogee county. Decision by Judge 
Worritt, May Term, 1859. 


This bill was filed by the plaintiffs in error, against the 
defendants, to enjoin a suit at law, in favor of the Marine 
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Honk against the plaintiffs in error, as endorsers of a certain 
raft. 

The complainants alleged, that about the first of October, 
1855, they, John W. Howard, Henry T. Hall and John Q, 
Reese, in connection with Milledge McKinney, who was then 
book-keeper in the Agency of the Marine Bank, at Colum- 
bus, of which Richard Patten was then agent, formed a com- 
pany under the name of the Union Dray-Line Company, for 
the purpose of carrying on the business of common carriers; 
that said company put in a cash capital of $3,000 00, and ap- 
pointed the said McKinney to act as treasurer, and said 
John W. Howard to act as the general agent thereof. That 
McKinney opened an account for said company with the 
Agency of the Marine Bank, and drew all checks for it, on 
account of the said company. -After the company organ- 
ized, they purchased some forty or forty-five mules, drays, 
etc., and commenced the business of common carriers, and 
did a large business—a profitable one, as complainants sup- 
posed. That all the receipts of the business, amounting to 
some forty or fifty thousand dollars, were paid over to said 
treasurer, and by him deposited in said Marine Bank, and 
by him checked out from time to time. A paft of the mules 
were purchased on credit and paid for by bills drawn by said 
Howard, as agent of the company, and deposited and dis- 
counted in the said Agency of the Marine Bank, and after- 
wards paid off by funds deposited by said treasurer to their 
credit. That said McKinney continued to keep said account 
in the said Bank Agency, of which he was the chief book- 
keeper; and that without the knowledge, consent or privity 
of complainants, he overchecked said account as he informed 
them in 1856, but that they could not understand why it 
was done; that said McKinney, by the advice of the said 
Patten, agent, called on complainants and solicited them to 
endorse the draft of John W. Howard, agent, for $10,000 00 
at 45 days, in order, as McKinney stated, to make good the 
account of said company at said bank; that the complain- 
ants, Reese and Hall, expressly refused to do so, and then 
consented, upon the promise of McKinney, who was then 
and there an officer of said bank, and who had been sent to 
them by said Patten, agent, and who, in taking said draft, 
was acting by the authority of said bank, that the endors- 
ers would not be looked to, and should never hear anything 
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of said draft, but that it would be paid out of the assets of 
the said Dray Line Company, of which there was then an 
ample amount to pay said draft, the particulars of which as- 
sets, their value, etc., were well known to said Pattengagent. 

The complainants charge, that it was only on the assur- 
ance that the sum of $10,000 00 was due to the Marine Bank 
by their Company, and that they would not be looked to in- 
dividually on said draft, that they consented to endorse the 
same. Further, that they had just ascertained that this 
draft was obtained from them by misrepresentation; that 
there was, in fact, nothing at the time but a small balance 
of a few hundred dollars due to the said Bank by said Com- 
pany, which was paid off before the commencement of the 
suit by said bank; and that their account. was balanced: in 
May, 1856, by the discounting a note or bill of exchange 
negotiated with said bank, and for which said Union Dray 
Line Company was in no way liable, and with which said 
Company had no privity, as the said Patten, agent, well 
knew. Who drew the bill they do not know, not being ac- 
quainted with the particulars, but charge that the same was 
made by said McKinney without the knowledge or consent 
of their said Company, and that said bank knew this to be 
so. It is further alleged; that the assets of the said Com- 
pany, on the faith of which they agreed to become liable on 
said draft, now sued on, have been applied, by said McKin- 
ney, to the payment of other debts to said bank, the said 
bank well knowing when said payments were made, that 
they were made with the proceeds of the said Company ; 
they charge that said endorsements were made on the faith 


' of said assets, and the promise of said McKinney to pay the 


draft of $10,000 00, now in suit. 

The injunction having been granted, the defendants filed 
their answers, admitting all the facts all the facts as to the 
organization of the Union Dray Line Company, the appoint- 
ment of certain officers, the keeping of their account in said 
Bank Agency, the over-drawing by their treasurer, and the 
taking of a draft to settle the same; but they deny all the 
other facts and circumstances charged, and upon which the 
equity of the bill was based. 

The bank denies that said McKinney made any arrange- 
ments with complainants respecting said draft for or in ac- 
count of said bank, or that he was authorized so to do, Mec- 
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Kinney, on his part, answers in detail all the charges in the 
bill, and especially denies that when he asked complainants 
to endorse said draft, he promised them it should not come 
against them, or that they should not hear of it ayain. He 
says that the said Company was indebted to the bank at that 
time, to the amount of said draft on account of overdrays, 
That when he went to complainants to get them to endorse 
the draft, he did so, not at the instance or with the knowl- 
edge of said Patten, agent, but as a mode of having the 
Company’s account with the bank settled, the said Patten, 
agent, requiring such settlement to be made. He denies any 
wrongful appropriation of the assets in his hands, and all 
fraud, concealment, or misrepresentation. 

Defendants’ counsel, on the coming in of these answers, 
moved to dissolve the injunction, on the ground that said 
answers denied the equity in the bill. 

The Court sustained the motion, dissolved the injunction, 
and complainants excepted. 


R. J. Mosss, for plaintiff in error. 
DovaHERrty, for defendant. 
By the Court.—LumPxy, J., delivering the opinion. 


We think the Court was right in dissolving the injunction 
in this case. 

It is conceded that all the statements in the bill, as to the 
declarations and promises of Patten, made to the complain- 
ants, are fully met and denied. And while it is literally 
true, that the account due the bank was nearly balanced by 
the bill of exchange drawn in May, 1856, still the actual 
indebtedness of the Company to the bank was not discharged 
by that transaction. It was no payment by the Company. It 
is not pretended that their funds were appropriated at that 
time for that purpose. 

The answer of Milledge McKinney, who was the book- 
keeper of the bank, and the Treasurer of the Union Dray 
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Line Company, and who kept their accounts, denies, most 
positively, every allegation in the bill, His answer can be 
read in the trial of the common law action, and Patten is a 
competent witness for the complainants, There is no reason, 
therefore, why the injunction should be retained. 





BASS e al., v. THE MAYOR AND COUNCIL OF 
THE CITY OF COLUMBUS. 


1, The Legislature has the power to create corporations for the govern- 
ment of towns, and to enlarge or diminish their powers from time to 
time, at its discretion ; it may authorize the imposition of taxes to con- 
struct a railroad, beginning at the city and extending into the interior— 
either into the interior of Georgia or an adjacent State. 

2, The Legislature, in 1858, passed an Act to make valid and binding the 
subscriptions theretofore made by the Mayor and Council of the City 
of Columbus to the stock of the Mobile and Girard Railroad Company, 
and to the stock of the Montgomery & West Point Railroad Company ; 
and to make valid and binding the bonds issued by the Mayor and 
Council to said company in payment of the same; and to declare and 
make valid the Ordinances theretofore passed by said Mayor and Coun- 
cil, authorizing the collection of taxes for the payment of interest ac- 
cruing on said bonds; and to authorize the Mayor and Council of said 
city to levy and collect a tax annually, for the purpose of paying the 
principal and interest of said bonds; and to authorize the collection of 
taxes for the payment of the principal and interest of all legal con- 
tracts which have been, or may thereafter be made by said corporation : 
Held, 1. That said Legislative Act gave validity to the previous pro- 
ceedings of the city and its agents, whether they were otherwise valid 
ornot. 2. That such Act was not inoperative as being retroactive, un- 
just or unconstitutional. 38. That the city was thereby empowered to 
levy and collect the taxes which they are now seeking to enforce. 


Illegality, in Muscogee Superior Court. Decision by Judge 
WorriL., at November Term, 1859. 


A tax fi. fa. was issued by authority of the Mayor and 
Counsel of the City of Columbus, directed to the marshal of 
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said city, commanding him of the goods and chattels, lands 
and tenements of Bass & Cleghorn, of the Perry House, to 
levy and sell so much as would be sufficient to raise the 
sum of four hundred and seventeen dollars and fifty cents, 
being the amount of the corporation and railroad tax as- 
sessed against them for the year 1859, execution dated 15th 
April, 1859. 

By virtue of said execution, the marshal levied upon city 
lots Nos. 219, 220, 221, and 222, situated on Bryan and 
Oglethorpe streets, said ots known as the premises on which 
the Perry House is situated ; also, on lots 227, 228, 229, and 
230, on which is situated the Oglethorpe House. 

To this levy Bass & Cleghorn filed an affidavit of illegal- 
ity, on the following grounds, to-wit: 

Ist. That a tax is levied for the purpose of paying bonds 
issued by the Mayor and Council of the City of Columbus 
for the building of the Mobile & Girard Railroad, and said 
Council had no authority to levy such a tax according to 
law. 

2d. That the Mayor and Council of the City of Colum- 
bus have no authority to levy and collect a tax to pay the 
bonds issued for stock for the purpose of building the Mo- 
bile & Girard Railroad, said railroad being without the limits 
of the State of Georgia, to-wit: in the State of Alabama; 
and that said tax fi. fas. are for this purpose. 

3d. That said Mayor and Council of the City of Colum- 
bus have no authority to levy and collect a tax for the pur- 
pose of paying the bonds of said City Council, issued to the 
Montgomery & West Point Railroad Company—the said 
company being a foreign corporation, and without the limits 
of said State of Georgia, and without the limits of said City 
of Columbus; and that said tax fi. fa. is in part for said 
purpose. 

4th. That said tax fi. fa. is issued for the purpose of col- 
lecting a tax to pay for stock, or bonds issued for stock, in 
the Mobile & Girard Railroad Company, corporation char- 
tered and wholly existing in the State of Alabama, and that 
said tax fi. fa. is proceeding for said purpose without the au- 
thority of law. 

5th. That said fi. fa. is illegal in this: That the citizens 
of the City of Columbus instructed said Mayor and Council 
to subscribe for stock in the Mobile & Girard Railroad, and 
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in the Montgomery & West Point Railroad, under a contract 
to be signed and executed by said companies, that they, nor 
either of them, should ever hereafter, by virtue of any power 
or authority which said company may obtain from either the 
Mayor and Council of the City of Columbus or the Legislature 
of the State of Georgia, ever to extend the track of said road 
beyond a certain point, or in any manner connect the track of 
said road within the corporate limits of said city, which 
was signed and executed before said subscriptions were made 
by said companies, and that said companies have violated 
said contract and agreement, by proceeding to connect said 
railroad, to the great and irreparable injury of affiants, with- 
out their consent, and against their protest—thus compelling 
affiants to pay money which brings certain ruin upon their 
property—contrary to law and contrary to said contract. 
6th. That said ji. fa. is proceeding illegally in this: That 
in the year 1857, affiants paid this railroad tax, which, in 
the year 1858, the Supreme Court declared illegally collect- 
ed; and affiants repeatedly, during the year 1858, both be- 
fore and after said decision, offered and tendered the amount 
of taxes legally assessed against them, if said Mayor and 
Council would deduct the amount illegally collected of them 
in the year 1857, which said Mayor and Council refused 
to do. ° 
7th. That said tax fi. fa. is proceeding illegally in this: 
That said fi. fa. is based upon an Act of the Legislature of 
Georgia, assented to on the 11th day of December, 1858, 
entitled “An Act to make valid and binding the subscrip- 
tions heretofore made by the Mayor and Council of the City 
of Columbus to certain railroad companies ;” which affiants 
are advised and believe to be unconstitutional and void. 
9th. That said tax fi. fa. is proceeding illegally in this: 
That the subscriptions of stock in the Mobile & Girard Rail- 
road and in the Montgomery & West Point Railroad Com- 
panies, which said fi. fa. is levied to pay, was made under 
solemn covenant and agreement which have been violated ; 
therefore said subscriptions are not binding upon the tax 
payee—so affiants are advised and believe. 
10th. That said tax fi. fa. is proceeding illegally in this: 
That said Mayor and Council are indebted, and were from 
the last of the year 1857, to affiants a large sum of money, 
illegally collected for that year on railroad tax for the Mo- 
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bile & Girard Railroad which said Mayor and Council re. 
fused to allow as an offset to affiants, affiants offering to pay 
the balance at least twelve months previous to the issuing of 
said tax. 

After argument, it appearing to the Court that the grounds 
stated in said affidavits of illegality are insufficient: It ig 
therefore ordered that said fi. fas. do proceed. 

To which decision counsel for Bass & Cleghorn excepted, 
and assigned the same as error. 


THorNTON & Tuomas, BLANDFORD & CRAWFORD, for 
plaintiffs in error. 


JOHN PEABODY, contra. 
By the Court—LumMPkKIn, J., delivering the opinion. 


On the 11th of December, 1858, the Legislature passed 
an Act to make valid and binding the subscriptions thereto- 
fore made by the Mayor and Counsel of the City of Colum- 
bus to the stock of the Mobile & Girard Railroad Company, 
and to the stock of the Montgomery and West Point Rail- 
road Company ; and to make valid and binding the bonds is- 
sued by the said Mayor and Council, to said companies in 
payment of the same ; and to declare and make valid the or- 
dinances theretefore passed by said Mayor and Council, au- 
thorizing the collection of taxes for the payment of interest 
accruing on said bonds; and to authorize the Mayor and 
Council of said city to levy and collect a tax annually for 
the purpose of paying the principal and interest on said bonds; 
and to authorize the collection of taxes for the payment of 
the principal and interest of all legal contracts which have 
been or may thereafter be made by said corporation. 

And the Act reads, that, “ Whereas, the Mayor and Council 
of the City of Columbus in public meeting assembled, have ac- 
knowledged the validity of the contracts made _ before 
that time, by which said bonds and coupons were issued, 
and have recognized the obligation which rests upon 
said corporation to pay the principal and interest of said 
bonds as the same may become due.” Pamphlet Acts of 
1858, p. 131. 

It is apparent, then, that if the Act is valid and constitu- 
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tional, the plaintiffs in error have no case. Is the Act valid 
and constitutional ? 

This case is important from the magnitude of the princi- 
ple involved, and has received at our hands the most delib- 
erate and patient investigation. Did opportunity permit, it 
might not be unprofitable to examine the power of the State 
to create corporations, and the powers that may be extended 
tothem. We think, however, that the principles regulating 
and controlling the questions debated in this case, may be 
limited within a narrow range. 

Corporations in Georgia exist only by statute; and it can 
only exercise those powers expressly granted and which re- 
sult by necessary implication. In this case there is no doubt 
of the amplitude of the grant. 

Courts on the construction of charters never confine them- 
selves to the letter, but whatever is necessary and proper to 
carry into execution the power conferred is always conceded. 
Here the power attempted to be exercised is not implied ; on 
the contrary, it is expressly given. 

Corporate purposes have been divided into direct, such as 
police regulations, the construction of streets, supplying the 
town with water, etc. ; and indirect, such as canal and rail- 
road improvements, by which the commerce and business, 
and general improvement and prosperity of the place, is pro- 
moted. And one of these objects is as legitimate as the other. 
Is there anything illegal or against common right for a town 
to engage in such enterprises? With the lights of experi- 
ence before us, it is useless to argue in favor of such a prop- 
osition ; and if a majority of the community to be affected are 
desirous of doing this, and the Legislature will grant the; 
power, upon what principle shall the few interfere and arrest. 
such works? Shall it require the unanimous consent of the 
inhabitants of a town before such power shall be exercised ? 
It would annihilate the privilege. And if a number less 
than the whole shall suffice, who but the Legislature shall, 
decide upon the plus or the minus? It has been wisely be- 
stowed upon the majority. 

But it is argued that these corporate powers, if not con- 
fined to the limits of the corporation, should certainly not 
be extended to corporations situate outside of the State. Did. 
not the State itself extend its own railroad beyond its own. 
limits? And why may not a municipal corporation do this, 
Vou, xxx—565, 
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in order to make the outlay profitable? What signifies jt 
whether a road beginning at the city of Columbus is extended 
into the interior of Alabama or Georgia? The only ques. 
tion is, which will bring the largest amount of trade and 
travel to the city of Columbus, Suppose the city, for the 
promotion of the health of the city, should determine to su 
ply it with water, and the only supply was from the high. 
ands on the other side of the Chattahoochee river, would 
there be anything immoral or illegal in making a contract 
for this purpose? The interest of the corporation is the only 
true test of the corporate character of the act. Suppose the 
Legislature were to authorize the city of Savannah to sub- 
scribe for stock to incorporate a company to establish a direct 
trade between Savannah and Liverpvol, Canton or Calcutta, 
I am not prepared to say that such Act would be void. 

The operations of the Mobile & Girard and Montgomery 
& West Point Railroads may be without the State even ; the 
benefits are experienced within the city of Columbus. Sup- 
pose there was an obstruction in the Chattahoochee river 
which impeded its navigation and cut off the commerce of 
Columbus; and further, that the river lay within the limits 
of Alabama: might not the city by the authority of the Leg- 
islature raise, by taxation, a fund to remove the impediment? 
The work might be done beyond the limits of the State— 
the consequences or effects of it would be felt throughout 
the heart of Columbus, and in every ward of the city. 

And who is the proper judge, whether any proposed mea- 
sure will conduce to the public interest of the city ? Not the 
Courts, surely, nor the majority of the people acting through 
their Representatives in General Assembly; but a majority 
of the corporation, acting under the sanction of the Legisla- 
ture. The people of each community or municipality know 
what is best for them. 

But it is said that the Act of 1858 is retroactive, and if not 
unconstitutional, is opposed to the principles of natural jus- 
tice and free government, and is therefore void. 

There is great difficulty in determining what are the prin- 
ciples of natural justice, and that which tends to undermine 
what theorists may suppose to be the fundamental principles 
of the social compact; and I am aware that it has been de- 
clared by Judges of Courts of the highest respectability, that 
retroactive provisions which take away or impair vested 
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rights, are inoperative. But then, on the other hand, there 
are not wanting the names of the most distinguished jurists 
and Courts of the highest authority, who deny to the judi- 
ciary any right to treat retrospective acts as void, Calder 
vs. Bull, 3 Dallas, 386; Satterlee vs. Matthewson, 2 Peters, 
280; Osborn vs. Huger, 1 Bay, 179; Fletcher vs, Peck, 6 
Cramh, 1385; King vs. Dedham, Burk, 15, Mass. Rep., 447 ; 
Wales vs. Stetson, 2 Mass. Rep., 143 ; Society for the Propa- 
gation of the Gospel vs. Wheeler, 2 Gallis, 105; Cochran vs. 
Van Surlay, 20 Wendell, 365; Senator Buplank’s Opinion ; 
Butler vs. Palmer, 1 Hill, 324; Charles River Bridge vs. War- 
ren Bridge, 11 Peters, 420; American Jurist for October, 
1833, p. 277; Allen vs. McKeen, 10 American Jurist, 273 to 
297; Barrick vs. Smith, 5 Paige Ch. Rep., 157; 1 Bl. Com. 
Christian’s Notes, 91. 

In the present case, we must say that we see nothing in 
this Act so unjust or oppressive as to make it our duty to 
resort to this extreme, doubtful and dangerous power of pro- 
nouncing it void. Our cities all over the State and country 
have frequently contributed, in their corporate capacities, 
to roads, canals, and other improvements, without exciting 
alarm or being suspected of oppressing their communities, 
or of invading unjustly any salutary principle of the social 
system. And we cannot shut our eyes to the fact, that much 
of their prosperity depends upon the extent and facilities of 
their intercourse with the interior as well as with distant 
and foreign places. True, these schemes sometimes prove 
visionary, and thus bring loss upon the property holders. 
But that must always be a question for the corporation itself, 
and not for the Court. There the battle must be fought 
between the sanguine and hopeful on the one side, and the 
saturnine and contras on the other. Once decided by the 
majority, the minority must submit, provided the majority 
does not transcend its chartered powers. From the begin- 
ning of society to the present time, the warfare has waged 
incessantly between majorities and minorities as to their in- 
terests and their rights. The levying and collecting of taxes 
is always a compulsory act of the majority and generally 
very ungraciously submitted to by the minority. ‘The pre- 
sent case is not unlike thousands that have preceded it, and 
there is nothing new under the sun. 

But it is said, that if the proceedings of the Council were 
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void under the previous Act of 1857, they cannot be ren- 
dered effectual by a subsequent confirmatory Act of the Leg. 
islature. But there can be no difficulty in the present case, 
The city asks for legislative interference to give validity to 
its previous Acts, and not to perpetuate their infirmity. To 
comply with the wishes of the city was the object of the 
Legislature in passing the Act of 1858, not to defeat said 
wishes. The end of all confirmatory laws, so far as they are 
retroactive, is to give effect to acts which were before inop- 
erative. Our Digests abound with statutes confirming the 
void acts, of public officers and others occupying some fidu- 
ciary relation and that such is the proper effect of such laws, 
was adjudged by the Supreme Court of the United States in 
the case of Wilkinson vs. Leland, 2 Peters, 662. 

Believing, then, as we do, that the judiciary is not the 
guardian of the Legislature, and that it possesses no veto 
powers over its constitutional acts, we cannot disregard and 
thrust aside the Act of 1858, merely because it is retroactive 
in its purposes and effect. 

As to the other minor questions made in the record, they 
were abandoned in the argument. Had they been insisted 
on, there is none of them entitled to receive our continuance 
and favor. 

We affirm the judgment of the Circuit Court. 
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McDANIEL alias HICKEY vs, THE STATE OF 
GEORGIA. | 


If the jury cannot conscientiously adopt the law as it is given to them in 
charge by the Court, it is not only their right, but their duty, to ren- 
der a verdict according to the opinion which they entertain of the 
law ; and they should be so instructed by the Court when requested to 


do so. 


Indictment for Shooting, in Quitman Superior Court. 
Tried before Judge PERKINS, at May Adjourned Term, 


1859. 


The plaintiff in error was indicted and put on trial for 
shooting at one Richard Gay with a pistol. 

The first panel of jurors, consisting of forty-eight, having 
been exhausted before the jury to try the case was made up, 
it was agreed that twenty-four more éales jurors should be 
summoned, which was done. The Court announced in the 
hearing of these last, that prejudice or bias for or against the 
accused, as used in the statute, meant prejudice or bias in the 
particular case before the Court. 

Whilst selecting the jury, C. McKinuey, one of the tales 
jurors, being called, in answer to the questions prescribed 
by statute, stated, that he had been acquainted with pris- 
oner about twenty-five years, and that he had a prejudice 
against his conduct; but being restricted by the Court toa 
direct answer of the questions propounded, was pronounced 
competent and put upon the prisoner. He was then referred 
to triors, and proved the statement made as aforesaid; and 
the Court held the juror competent. 

Another juror, Harrison, answering, in effect, the same 
way, was also declared competent. 

A jury having been empannelled, the only evidence de- 
veloped in the case was that of Richard Gay, who testified 
as follows: 

Witness went to the Court ground on the first Saturday 
in May, where he had business; when he got there, the de- 
fendant and a man named Ussory were in the piazza talk- 
ing; some one asked him what he was going to do with the 
measures, and he said he was going to have them ironed, 
and then walked into the Court room; in a few minutes, 
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walked out and had a settlement with Wilkins; was not 
there exceeding half an hour; Court adjourned; the de- 
fendant was missing; no one knew where he had gone; wit- 
ness started on to the shop, and was attacked by a dog that 
rushed out of the bushes at witness; after fighting him 
awhile, the dog went back the way he came; witness walked 
on a piece, and was either hailed, or whether it was settin 
on the dog, witness did not know; it was behind him; then 
thought it was some one hailing him; since thought it was 
setting on the dog; witness turned on the right, and as he 
turned half around, the prisoner was standing in the road 
bare-headed, with a pistol presented, and fired it; witness 
was doing nothing to the prisoner; did not know he was 
there; prisoner fired at witness, as he thought; it was in 
this county; thought at the time it was about forty yards; 
that would cover the distance; was going to James Cole’s 
shop; prisoner raised the pistol again, and he knew it was 
a repeater; he tried it as much as twice; but if the cap 
bursted or the hammer fell, he did not know it; continued 
to set the dog on witness; walked off about fifteen steps be- 
fore he looked around; when he looked around he was ad- 
vancing with the pistol in front of him; the dog had stopped; 
walked then; when he looked around, prisoner and dog both 
had stopped; bushes intervened; thought he would go to 
Cole’s and get a gun and come back and make himself even 
with him; Cole had no gun; Shirley had one but no shot; 
then determined to go and take a warrant for him, which he 
did. This is about what transpired. 

The jury returned a verdict, finding the “ prisoner guilty 
of the charge as stated in the bill of indictment.” 

Council for defendant moved for a new trial on the fol- 
lowing grounds: 

1st. Because the Court erred in announcing to the second 
panel of twenty-four jurors, that prejudice, as used in the 
statute, meant prejudice or bias for or against the accused in 
the particular case then before the Court. 

2d. That the Court erred in declaring the jurors, McKin- 
ney and Harrison, competent to try the case. 

3d. That the Court erred in refusing to charge the jury, 
as requested: “That they were the judges of the law and 
facts, and were bound under their oaths as jurors in this 
case, to decide the law according to their own opinion of 
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the law, although they may differ with the Court in its charge 
to them as to the law.” 

4th. That the Court erred in refusing to charge the jury 
as requested by prisoner’s counsel: “ That if the jury “Me aia 
from the testimony that the accused was guilty of the assault 
with intent to murder, he is not guilty, under the law, of 
va at another person, and is entitled to a verdict of 

uittal. 

5th. That the Court erred in refusing to charge as reques- 
ted: “‘ That if the jury believe from the evidence that pris- 
oner did shoot off a pistol at Richard Gay, still, they cannot 
find the prisoner guilty of the offense with which he stood 
charged unless the State went further and proved that the 
pistol was loaded with powder and ball, or powder and shot, 
or with ball and shot.” 

6th. Because the Court refused to charge the construction 
the Supreme Court had put upon the Act of 1856, in the 
case of Allen vs. The State, in 28 Ga. Rep., p. 473, as the 
law governing and controlling this case—counsel for defend- 
ant having handed the case to the Court with the request so 
to charge. 

7th, That the verdict was without sufficient evidence to 
support it, and contrary to law and the evidence. 

The Court refused the motion for a new trial, and counsel 
for defendant excepted. 


BEALL and WorRILL, for plaintiff in error. 
Solicitor General BarLy, contra. 
By the Court.—LumPxIn, J., delivering the opinion. 


While we are not prepared to endorse the opinion ex- 
pressed by the Court in this case, that prejudice or bias for or 
against the accused, as used in the statute, means prejudice 
or bias in the particular case before the Court, but, on the 
contrary, somewhat doubt the propriety of so restricting the 
language of the Code, shall forbear so to adjudge this point. 
The words of the law are, prejudice or .bias—not against 
crime, it is true, but against the prisoner at the bar. And 
the limitation imposed by the presiding Judge is an interpo- 
lation certainly not warranted by the terms of the Act, and 
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we are very much inclined to think, equally at variance with 
the philosophy of the rule. 

The Court was requested to charge the jury, that they 
were the judges of the law and facts, and were bound un- 
der their oaths as jurors in this case, to decide the law ac 
cording to their own opinions of the law, although they 
may differ from the Court, in its charge to them as to the 
law. 

The jury being constituted by the Code the judges of the 
Jaw as well as of the facts, in a criminal case, we reaffirm, 
emphatically, the doctrine laid down in Keener vs. The State, 
18 Ga. Rep., 194; and this tribunal must be remodelled; or 
the law changed, before one jot or tittle of the principles 
there stated will be abated ; and that it is, that while it is the 
duty of the jury to listen with that respect which is so emi- 
nently proper to the law as expounded by the Court, and to 
adopt it, provided they can conscientiously do so, still, if, 
after all this, it is their misfortune to differ conscientiously 
from the Court, it is not only their right, but their duty, to 
find a verdict according to the opinion which they entertain 
of the law. And instead of being guilty of perjury in dos 
ing so, they are guilty of perjury if they do not. For, in 
this case, their finding is not their verdict. 

A verdict. includes both the law and the facts; and it 
must not be made up of the Judge’s view of the law, about 
which they differ from the Court, and theirs as to the facts 
only ; it must be wholly theirs. And this must necessarily 
be so. If the jury differ from the Court in civil cases, as 
to the law, the Judge may grant a new trial, toties quoties, 
and thereby constrain them to adopt his direction or opin- 
ion. Not so, however, in criminal cases. They return a 
verdict directly contrary to his charge—in the very teeth 
of it—in favor of the accused, and laugh in the face of his 
Honor, and the Court is impotent to coerce them into con- 
formity. 

We do not think counsel for the defendant was entitled to 
the other instructions asked. 
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JOHNSON vs. JOHNSON. 


1, Money paid by the debtor, or his agent, to the creditor, in discharge 
of a particular debt, cannot, without the consent of the debtor, be ap- 
plied to any other. 

9, Notwithstanding legal testimony is excluded by the Court, yet if con- 
sidering it as we do, it would not change the result—it is no ground for 


granting a new trial. 


New Trial, from Decaiur county. Tried before Judge 
ALLEN, October Term, 1859. 


The plaintiff in error brought suit, by attachment, to re- 
cover of the defendant $300 00, alleged to have been paid by 
him as security for defendant, on a certain promissory note. 

On the trial, the plaintiff submitted proof as to his being 
security only on said note, and the taking up of the note by 
him as such security, and rested his case. The note was 
made payable to one Fillyaw, and was in the hands of one 
A. K. Allison for collection, at the time plaintiff took it up. 

Defendant proved by said Allison, that plaintiff had taken 
up the note by substituting his own; and that afterwards 
plaintiff had paid him, Allison, one hundred dollars on the 
note substituted, saying he had got that sum out of defend- 
ant’s effects. 

William Davis testified, that after plaintiff had got out the 
attachment on the account growing out of the payment of 
said note, he procured a garnishment, intending to serve it 
on one Mrs, Black: plaintiff stated to witness that on seeing 
Mrs. Black, she preferred to give up the money she held, be- 
longing to defendant, and accordingly paid it over to plain- 
tiff, amounting (to the best of witness’ recollection) to be- 
tween four and five hundred dollars. He further testified, 
that said garnishment was founded on the payment made by 
plaintiff of the Fillyaw note; plaintiff did not speak of 
having any other claim against defendant, but said he had 
used part of the money in paying claims against defendant, 
oar of Kennan & Bond, and had let defendant’s son have 

0. 
Archibald Black testified, that plaintiff, in January or 
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February, 1856, threatened to garnishee him and Mrs. Black 
on the claim he held against defendant as security on the 
Fillyaw note. Witness and his wife paid over to plaintiff 
$358 50. Plaintiff, at that time, had in his hands, as agent, 
claims in favor of one Bond, against defendant, to the 
amount of $51 00, and claims in favor of one Kennan te 
the amount of $28 00. Plaintiff held claims against de- 
fendant to the amount of $208 50. The $358 50 was ap- 
plied to the payment of these several claims. ‘The sheriff, 
H. G. Ray, was with plaintiff at the time referred to, and 
the object of their visit was to levy an attachment in favor 
of plaintiff against defendant. 

It further appeared in evidence, that plaintiff had received 
$19 00, due defendant for negro hire. The said Fillyaw note 
had on it the following credits: ‘ Received on the within, 
$19 38.” “ Received on the within note, $88 50. Feb. 7th, 
1856.” 

Plaintiff offered in evidence, the record of an attachment 
issued by the Clerk of the Circuit Court of Gadsden county, 
Florida, for the sum of $438 12, besides interests and costs, 
in favor of plaintiff against defendant, with a receipt there- 
on of H. J. Ray, deputy sheriff, of $208 50, stated to have 
been paid by Mrs. Black, dated February 6, 1856; and a 
receipt of plaintiff stating that said deputy sheriff had paid 
said amount over to him, which evidence was rejected by the 
Court. 

There having been a verdict for defendant, counsel for 
plaintiff moved for a new trial on two grounds: 

Ist. Because the verdict was against evidence. 

2d. Because the Court erred in rejecting the exemplifica- 
tion from Gadsden Circuit Court. 

The Court overruled the motion, and counsel for plaintiff 
excepted. 


Wuittte and Hines representing Love, CAMPBELL and 
CRAWFORD, for plaintiff in error. 


Law and Srs, contra. 
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By the Court.—LuMKIN, J., delivering the opinion. 


This is an attachment sued out by Timothy M. Johnson 
against Thomas E. Johnson, to recover three hundred dollars 
which the plaintiff, in attachment, alleges he has paid out for 
defendant as his security. Evidence was submitted on both 
sides, and the jury on the appeal found for the defendant. 
A new trial is asked for on two grounds: Ist. Because’ the 
verdict is contrary to the evidence, and secondly, because the 
Court erred in rejecting certain exemplifications of record 
from Gadsden county, State of Florida. 

As to the latter ground, we will consider the case as though 
that evidence was before the jury. We are satisfied, from 
a careful examination of the testimony, that the jury was 
right in finding that the plaintiff had received more than 
enough money, belonging to the defendant, to reimburse him 
in the amount paid to Cullen Fillyaw as security for Thomas 
E. Johnson. The testimony of Archibald Black and the 
other witnesses, abundantly establish, that he received from 
Mrs. Black, for the avowed purpose of paying the Fillyaw 
debt, greatly more than was needed for the purpose. 

Indeed, an accurate account of the whole range of deal- 
ings between these parties, will show that instead of Thomas 
E. Johnson’s being indebted to Timothy, the balance is on 
the other side. 

And what do the Florida records show? That two attach- 
ments were sued out in that State by Timothy Johnson, one 
against Thomas Johnson, the other against Abel Johnson; 
and that to these two attachments was applied the $358 50 
received from Mrs. Black and the money of Thomas E. 
Johnson, $208 50 on the attachment against Timothy John- 
son, and $150 00 on the attachment against Abel Johnson. 
We ask—for the proof does not disclose—what right had 
Timothy Johnson to appropriate $150 00 of Thomas John- 
son’s money to the debt of Abel Johnson? And money, too, 
which he received from Mrs. Black with the avowed object 
of reimbursing himself for the security debt paid for Timo- 
thy Johnson to Fillyaw. 

And as to Thomas Johnson, there are two attachments 
pending against him at the instance of Timothy Johnson, 
one in this State, the other in Florida. He applies $208 50 
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of the Black money to the attachment in Florida, and claims 
three hundred dollars on the attachment here, whether the 
debts are the same, does not distinctly appear. But this 
much does appear from the proof, namely, that the Fillyaw 
claim, which is the foundation of this attachment, must be 
satisfied, because more money than enough to pay it in the 
hands of Mrs. Black, belonging to Thomas E. Johnson, wag 
specifically demanded of her for that purpose, and was paid 
over by her accordingly, which cannot be diverted to any 
other demand, if indeed there be any other. 





STONE vs. BANCROFT & CHAMBERLAIN. 


1. No grounds taken in a motion for a new trial will be considered by 
the Supreme Court, unless it appears from the bill of exceptions that 
they truly recite what they state as having occurred on the trial. 

2. The verdict in this case held to be supported by the evidence, 


Assumpsit, in Muscogee Superior Court. Decided by 
Judge WorRILL, at May Term, 1859. 


Chamberlain & Bancroft sued the firm of Stone & John- 
son on a note, putting in their declaration a count also for 
goods sold and delivered. Osborne M. Stone, one of the 
defendants, pleaded non est factum, and further, that the firm 
of Stone & Johnson gave their note for the bill of goods 
purchased of plaintiffs, and afterwards a dissolution of said 
firm took place, Stone leaving ample effects in Johnson's 
hands to pay all the firm debts, and Johnson agreeing to be- 
come individually liable for them, which agreement was 
known and assented to by plaintiffs; that instead of paying 
said note when it fell due, Johnson was allowed by plaintiffs, 
without Stone’s knowledge, to give a new note, signing the 
firm name of Stone & Johnson, in place of it, and which is 
the note sued on. | 

On the trial, plaintiffs read the note sued on, dated May 
Ast, 1852, and also an admission that all costs which had 
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acerued, or might accrue, in the case, had been deposited 
with the Clerk before the evidence of one Miller, (afterwards 


introduced) was taken. 
Daniel Miller’s testimony was then read. He testifies as 


ollows: . 

: Stone & Johnson bought goods of plaintiff on the 24th of 
February, 1851, to the amount of $1,423 33, and gave their 
note in payment ; the note sued on was written by him and 
signed by William Johnson, and was given in renewal of the 
note made by Stone & Johnson, February 24th, 1851, and 
was due six months after its date; the note first given was 
delivered to Johnson at the time he made the second note; 
the plaintiffs have never been paid for the goods sold by 
them to Stone & Johnson; he had a conversation with Stone 
in relation to the note sued on, about the 10th of January, 
1853, in which Stone promised to pay the note, and asked 
indulgence, which witness, as agent of plaintiffs, granted ; 
witness was a clerk, and not a partner of plaintiffs; he got 
ten per cent. of the profits of the business, in lieu of a fixed 
salary, and was not to be liable for the losses or debts of the 
concern; he commenced business with plaintiffs June Ist, 
1849, and left them June Ist, 1852; signed the release ap- 
pended to his answers before testifying, and has no interest 
in the suit; cannot say plaintiffs knew of the dissolution of 
the firm of Stone & Johnson when witness took the note 
sued on, but thinks they did; witness knew Johnson was in 
failing circumstances when he had the conversation with 
Stone, in January, 1853; Stone said he was going to Hamil- 
ton for the purpose of securing himself; cannot say whether 
or not he presented the note to Stone, but their conversation 
related ta the note sued on; the release attached transfers 
all the interest of witness in the note and claim in contro- 
versy to Charles VY. Chamberlain, for a valuable considera- 
tion, to-wit: $75 00, and is attested by two witnesses, 

The answer of the same witness to another set of inter- 
rogatories was read, but no new fact appears in them, except 
that plaintiffs sold goods to Johnson individually, after the 
firm of Stone & Johnson was dissolved. 

Plaintiffs then read the evidence of Alexander Isaacs, as 
follows: In December, 1858, or January, 1854, had a con- 
versation with defendant, Stone, and demanded of him pay- 
ment of the note sued on; he refused, and said he would 
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not pay the note, unless compelled by law; witness remind. 
ed him of his promise to Miller, which promise he admitted 
but said some one had informed him since that time that he 
was not bound to pay the note; Johnson having given it af. 
ter Stone & Johnson dissolved; Stone admitted the justicg 
of the debt, and said Stone & Johnson had received the value 
for which the note was given, and that he knew the note 
sued on was made in renewal of the original note; he stated 
that he had left assets in Johnson’s hands to pay all the 
debts of Stone & Johnson, but that Johnson had misapplied 
them ; plaintiffs knew of the dissolution of the firm of Stone 
& Johnson at the time the note sued on was made, 

The evidence closed, and the jury returned a verdict for 
the plaintiffs. 

Counsel for Stone moved for a new trial on the following 
grounds : 

Ist. Because the Court erred in overruling the motion of 
defendant’s counsel to suppress the interrogatories of Daniel 
Miller, on the ground stated in the brief of evidence, (which 
ground is stated therein as follows: Defendant’s counsel ob- 
jected that said Miler was not a competent witness, being in- 
terested in the result of the suit, and that the deed of assign- 
ment signed by him and attached to the interrogatories, did 
not make him competent, and if it did, the execution and 
delivery of such assignment was not properly proven.) 

2d. Because the Court erred in refusing to charge the jury 
as requested by defendant’s counsel, that the promise of Stone 
was not binding on him, unless he knew the facts, and that 
he was further apprised of the fact, that by law, he was dis- 
charged from liability from the debts when he made the 
promise. ; 

3d. Because the verdict was without evidence, and against 
the weight of evidence, and contrary to the charge of the 
Court. 

4th. Because Richard P. Spencer, who was one of the 
panel of jurors from which a jury was stricken, had sat ou 
a former trial of this case, which fact was known to the par- 
ties, and the juror, being questioned by the Court as to 
the fact, answered that he did not recollect sitting on it, but 
thought he had not, and that defendant’s counsel struck said 
juror, thereby losing one strike. (In support of this ground, 
Messrs. Dougherty and Ingram, attorneys for defendant, _ 
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made affidavits, stating that they did not know Mr. Spencer 
had sat on the case on a former trial, until after the verdict 
now sought to be set aside, and that they did not understand 

laintiffs’ counsel to propose to set the juror aside for cause, 
as stated by Mr. Sloan, one of the plaintiffs counsel.) 

The record contains no certificate of the Judge before 
whom the case was tried, that the allegations in the forego- 
ing motion are true. 

The Court below refused to grant a new trial, and defend- 
ant’s counsel excepted. 


IneramM & RusseELL, W. DouGHERTY, for the plaintiffs in 
error. 


Jonnson & SLOAN, contra. 
By the Court—STEPHENS, J., delivering the opinion. 


1. This bill of exceptions informs us that this plaintiff in 
error moved for a new trial on the grounds which are stated 
in the motion as appears in the record which accompanies 
the bill of exceptions; but it does not inform us that these 
grounds recited truly what had occurred on the trial. We 
cannot, therefore, consider any of them except that which 
complains that the verdict is against the evidence. This 
ground is an exception, because its validity depends solely 
upon a comparison of the verdict with the evidence which 
is duly certified to us, and to entertain it, we have only to 
know that it was taken; while the other grounds depend 
upon the truth of their recitals of facts which occurred on 
the trial. 

2. When this same case was before this Court on a for- 
mer occasion, the law of it was held to be, that while Stone 
was not bound by a note given by his former partner after 
a dissolution of the partnership, yet his promise to pay it 
after it had been given, was a ratification of it, and bound 
him. The evidence in this case comes up to that principle. 
The witness, Isaacs, states explicitly that Stone promised to 
pay the note, knowing that it was a note made after the dis- 
solution of the partnership. We cannot say, therefore, that 
this verdict is unsupported by the evidence. 

Judgment affirmed. 
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GILLIAM AND BERRY vs. LOVE. 


In an action for trespass, in beating the plaintiff and tearing down hig 
house, evidence that the defendant declared, while committing the 
trespass, that he was doing it because the plaintiff traded with his ne 
groes, is proper evidence to go in mitigation of damages. 


Trespass, from Dougherty Superior Court. Tried before 
Judge ALLEN, at June Term, 1860. 


This was an action brought. by John Love against Joab 
Gilliam and Thomas Berry, for trespass upon the person and 
property of plaintiff. 

On the trial, the answers of several witnesses, taken by 
commission, were read in evidence by plaintiff, going to 
prove the trespass, both upon the person of plaintiff, by 
beating him, and upon his property, by entering upon his 
premises, tearing down his houses, causing his crop to be in- 
jured, the extent of the injury, ete. 

In answer to a cross-interrogatory propounded by defend- 
ants’ counsel, one of the witnesses answered, “ that defend- 
ants said that they were doing so (referring to the trespass) 
because plaintiff had been trading with negroes.” 

Counsel for plaintiff moved to reject this part of the evi- 
dence, consisting of the sayings of the defendant. The 
Court sustained the motion, and counsel for defendant ex- 
cepted. 

The jury found a verdict of fifty dollars for plaintiff, and 
counsel for defendant moved for a new trial mainly on the 
exclusion of the above stated evidence—which motion was 
overruled by the Court, and counsel for the defendant ex- 


cepted. 
StTROZIER, for plaintiff in error. 


WARREN, contra. 
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By the Court.—STEPHENS, J., delivering the opinion. 


There is no objection made to this evidence for want of 
sufficient sanction of its verity. It is not hearsay evidence, 
for the sayings were uttered by the defendants while in the 
commission of the trespass for which they were sued. The 
objection urged against it is, that it is irrelevant, since the 
fact that the plaintiff had traded with negroes could be no 


justification for committing a trespass on him. We do not 


say that the fact amounts to a justification of the trespass— 
we think it does not: but the fact was a proper one to be 
considered in fixing the amount of damages. To hold oth- 
erwise, is to ignore any distinction between the fiend who 
does mischief for the love of it, and the frail mortal who al- 
lows his indignation, on account of a real injury, to hurry 
him into an illegal mode of redress, We think the evidence 
ought to have been admitted. 
Judgment reversed. 


Vou. xxx—56. 
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DEMPSEY vs. HERTZFIELD. 


1. An action for breach of contract survives against the executor of the 
defendant. 

2. In an action by a tenant against a landlord for breach of a written 
contract to stop a leak, it is admissible for the tenant to prove by parol 
the purpose for which the landlord knew the house was rented. 

8. Where the landlord makes successive attempts to stop the leak, but 
fails through defective workmanship, he must pay the tenant, under 
such a contract, full compensation for the injury done to goods in the 
house during the period of those attempts and failures. 


Case, in Bibb Superior Court. Tried before Judge La- 
MAR, at May Term, 1860. 


This wasan action bought by Joseph Hertzfield against 
the executor of Dermad Dempsey, deceased, to recover dam. 
ages for failure to repair a certain store house, rented b 
plaintiff from said Dempsey, as had been agreed on, whereby 
loss accrued to the plaintiff by ‘injury to his stock of good’, 
from rains, etc. It was alleged that the store was rented for 
a dry-goods store. 

On the trial, the plaintiff proved the renting and terms of 
it as alleged, and a promise by Dempsey to repair the roof 
of the store, so that it would not leak—all of which was in 
writing. There was nothing in the writing as to what the 
store was to be used for. 

It was further proved, that the store was rented for a dry- 
goods store; that Dempsey was called on several times after 
the renting, to make the roof tight to keep out the rain, but 
that the roof leaked badly, and damaged plaintiff’s goods. 
Proof was made as to character and extent of the leakage 
and the damage caused thereby. An inventory of the goods 
had been made before they were damaged. 

Defendants proved that several attempts were made to re- 
pair the roof and stop the leakage; the covering was of 
slate; some of the slates had broken off and others put in 
place of them; after making the repairs the leaks were sup- 
posed to have been stopped. 

The jury found for the plaintiff $1,958 00. 

Counsel for defendant moved for a new trial on the fol- 


lowing grounds: 
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1st. Because the Court refused the motion of counsel, for 

Jaintiff, to strike out so much of his writ as sought to charge 
defendant with the damage to plaintiff’s stock of goods, and 
retained the whole writ. 

2d. Because the Court ruled and held that under the writ- 
ten agreement, the defendant was liable for damage done to 
plaintiff’s goods by leakage of the house or roof. 

3d. Because the Court allowed the witness Hartz, when 
objected to by defendant, to prove that the store was rented 
for a dry-goods and clothing store. 

4th. Because the Court erred in allowing plaintiff to prove 
the value of his stock of goods and the damage thereto by 
the rain. 

5th. Because the Court refused to charge the jury as re- 
quested by defendant’s counsel, that if plaintiff knew the 
store leaked and Dempsey, after being notified to repair, did 
not; and if plaintiff, by having the repairs made, could have 
stopped the leaks and saved the damage, it was his duty to 
do so. 

6th. Because the Court charged the jury that it was 
Dempsey’s duty to repair the roof, and that plaintiff was not 
bound to do so under the proof. 

7th. Because the suit abated by the death of Dempsey, 
and does not survive as against his executor, and on which 
last ground defendant will move the Court in arrest of judg- 
ment in said case. 

8th. Because the Court erred in allowing Hartz to prove 
the value of the stock of goods without producing the in- 
ventory made by the witness when objected to by defendant. 

9th. Because the jury found against and without evidence. 

The Court refused the motion for a new trial, and defend- 
ant’s counsel excepted. 


WarrTt-e, for plaintiff in error. 
PoE & GREIR, contra. 
By the Court.—STEPHENS, J., delivering the opinion. 


1. This action is founded on a breach of contract, and not 
on a lort in any possible legal sense of that term ; and we can- 
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not see, therefore, any reason to doubt that it survives against 
the executor. 

' 2. Proof of the purpose for which the house was rented 
was properly admitted. That proof did not, as was cons 
tended in the argument, add anything to the written con- 
tract ; it only went to show the amount of damage properly 
chargeable against the defendant on account of the breach 
of the contract as it stands in the writing. His contract 
was to stop the leak, and the plaintiff, in order to recover 
damages for the breach of it, had to show, not only that he 
had sustained injury, but that the injury was such an one 
that the parties must be presumed, in reasonable contempla- 
tion, to have foreseen that it would be a probable consequence 
of a breach of the contract. The purpose for which the 
house was to be used, showed what sort of things the parties 
a have foreseen would be injured by a failure to stop the 
eak. 

3. The main controversy in this case, was as to the meas- 
ure of damages. It was contended by Mr. Dempsey’s coun- 
sel that although he may have failed to stop the leak, yet 
Hertzfield, the plaintiff below, could recover for only such in- 
jury as he could not have prevented by prudence on his own 

art ; and that as he might easily have prevented all the injury 

y having the leak stopped himself, he ought to recover only 
the reasonable cost of stopping the leak. Such a rule is not 
applicable to this case, for there was not disclosed any fail- 
ure of prudence on the part of Hertzfield. By the contract, 
the burthen of stopping the leak was on Dempsey, and not 
on Hertzfield. Mr. Dempsey made an effort to stop it, and 
pronounced it stopped. Mr. Hertzfield relied on that an- 
nouncement and had a-right:to rely on it till he found the 
rain pouring on his goods, He then gave Mr. Dempsey no- 
tice that the attempt to stop the leak had proved a failure. 
Mr. Dempsey made another attempt, and left the roof as all 
sound and safe. Mr. Hertzfield relied again on the fact, 
that Mr. Dempsey had done his duty, and he had a right to 
rely on it, till he again found it otherwise. Thus the process 
went on, till from many successive failures of Mr. Demp- 
sey’s defective work, the goods in the store were greatly in- 
jured, Mr. Hertzfield suffering and having a right to suppose 
all the while that Mr. Dempsey had done his duty, until the 
rain demonstrated the contrary. Surely there was no obli- 
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vation of Hertzfield to take upon himself the performance 
of Dempsey’s duty, when Mr. Dempsey was all the while 
attempting to perform it for himself, and professing at each 
attempt, to have succeeded. There was but one fault in the 
whole affair, and that was a constant resort to patchwork, 
instead of a thorough renovation of the roof. That fault 
was Mr. Dempsey’s, and he ought to bear the consequences 
of it. The other points were abandoned. 
Judgment affirmed. 





McELVEN vs. THE STATE OF GEORGIA, 


1. A jury will not be heard in impeachment of its own verdict. 

2. It is error, in giving the law of reasonable doubts, for the Judge to 
tell the jury that reasonable doubts usually arise from either want of 
evidence or conflict of evidence, in a case where the doubt did not 
arise from either of those causes, but turned solely upon the internal 
credibility of an explanation which the defendant had given of the cir- 
cumstances against him, when they were first brought to his notice. 


Indictment for Larceny, in Mitchell county. Tried be- 
fore Judge ALLEN, May Term, 1860. 


The plaintiff in error was indicted for larceny. On the 
trial, Counsel for defendant in the Court below, moved to 
quash the indictment on the ground that there was but one 
count therein, and that it alleged three distinct offenses. 

The Court overruled the motion, and counsel for defendant 
excepted. 

The Court permitted the Solicitor General to select as to 
which of the three charges he would try the prisoner on. 
Defendant then moved to strike out the other two grounds, 
which motion the Court overruled, and the Solicitor elected 
to try said defendant on the charge of larceny in taking the 
sheep of David W. Culpepper, to which defendant excepted. 
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Counsel for the State then introduced James B. Culpep- 
per, who testified that he, one Curls and David Culpepper, 
were at defendant’s house in said county. Witness and his 
brother had gone to defendant’s farm after some sheep. One 
of them asked defendant if there were any stray sheep in 
his pen. Defendant said he thought not, but witness and 
brother could go and examine. They went to the sheep pen 
under defendant’s gin-house and there found two weathers 
and one ram, the property of said Culpepper; the sheep 
were white-colored marked with a cross in the left ear, and 
a swallow fork in the right; this was the mark of David 
Culpepper, and was the old mark. There was also a fresh 
mark in the swallow fork ear, consisting of an underbit and 
overbit. Witness knew the sheep well—the ram especially, 
because his tail was slick like that of an opossum. Witness 
had marked and tended the sheep and knew them. David 
Culpepper’s sheep herded and ranged in the neighborhood of 
defendant. . David Culpepper jumped into the pen and 
caught one of the sheep, and catching the sheep’s head 
placed it very near the face of defendant, and asked him if 
he claimed that sheep. Defendant said he did, and then 
David Culpepper said that he claimed it also, and asked him 
what this meant, at the same time placing his hands on the 
fresh marks of the sheep. Defendant looked at the fresh 
marks and took hold of the ears, which bled freely. De- 
fendant said he must have made a mistake in marking the 
sheep, as he thought they were sheep belonging to the Par- 
mer stock. Defendant exhibited a bill of sale for the Par- 
mer sheep, from which witness learned what the mark of the 
Parmer stock was, and that it was a cross and split in one 
ear, and a swallow fork in the other. Defendant also said 
this was the Parmer mark; he also said he had bought the 
Parmer sheep, and had been changing their marks. Witness 
says that the mark of David Culpepper was a cross in the left 
ear, and a swallow fork in the right. Defendant knew the 
mark of David Culpepper well, and had assisted several 
times in driving his sheep, in this mark, for shearing. De- 
fendant lives in Mitchell county, and the sheep were at his 
farm and placed in a pen. The range of said sheep was in 
Mitchell County. This was in sheep-shearing time, in April, 
1859, and the sheep were worth two dollars per head. 

. The State here closed. Defendant introduced no evidence. 
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There having been a verdict against the defendant, his 
counsel moved for a new trial upon the following grounds: 

1st and 2d. Because the jury found contrary to evidence: 
and the weight of evidence. 

3d. Because, after the jury had been charged with the 
case, and whilst deliberating in their room upon it, Reddish 
Godwin, one of the jury, stated to the jury that he had once 
owned the Parmer stock of sheep, and had sold; them; and 
that he knew the sheep were not in the mark of the sheep 
described in the bill of sale, and that defendant was guilty, 
which statement was not given in evidence, and which had 
the effect to influence the jury, and caused a portion of them 
to find a verdict of guilty. (The affidavit of two of the 
jurors showed that Godwin did make the statement as above 
mentioned.) 

4th. Because the jury found contrary to the charge of 
the Court—the Court charging that the intent to steal was a 
material ingredient in larceny, and that if they believed, 
from the evidence, defendant intended to steal the sheep, 
they should find him guilty, but if they should believe that 
he was mistaken, and took the sheep under a mistake, be- 
lieving them to be his, then he was not guilty, and that they 
were to judge of this from the evidence. 

5th. Because the Court erred in charging the jury, that 
if they had a reasonable doubt, the prisoner was entitled to 
the benefit of that doubt; and that a reasonable doubt usu- 
ally arose from a want of evidence, or where there was a 
conflict of evidence. 

The Court overruled the motion for a new trial on all the 
grounds, and defendant excepted. 


StRozieR, for plaintiff in error. 

Solicitor General Sarr, contra. 

By the Court.—StEpPHEns, J., delivering the opinion. 

All the assignments of error in this case are overruled, 
except the 5th in relation to the charge as to reasonable 
doubts. The Court charged that the prisoner was entitled 


to the benefit of reasonable doubts, but added that reasona- 
ble doubts usually arose from either a want of evidence or a 
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conflict of evidence. This addendum had a tendency to un. 
duly depreciate the doubt urged in this case, by an intima. 
ion that it rested on an unusual ground, for whatever doubt 
there was, did not arise from want of evidence nor from con- 
flict of evidence, but turned solely upon the credibility of g 
part of the evidence, its credibility being attacked on the 
ground, not of conflicting evidence, but of its own unreason- 
ableness. A part of the evidence was an explanation which 
the defendant gave when the sheep were found in his pen, to 
the effect that he had mistaken these sheep for some of his 
own. The reply to this was, that it was a mere fabrication 
entitled to no credit. Now there are two circumstances which, 
in my judgment, tend strongly to sustain it. One is, that 
while it had been given long before the trial, and was of a 
character to be easily exposed, if false, it was not exposed, 
The other is, that while there is a very close resemblance be- 
tween the mark of these sheep and the mark of his own, as 
described in his bill of sale, the only difference is one addi- 
tional mark in his own. In fabricating a mark with a view 
to protecting himself in stealing Culpepper’s sheep, as it was 
alleged he did, he might have omitted a mark which Culpep- 
per’s sheep had, from overlooking it, but he would hardly 
have added one which they did not have. ‘To suppose, 
therefore, that the mark in that bill of sale was a fabricated 
one, is supposing that he fabricated it for his own detection 
and not for his protection. These circumstances commend 
his story, to my mind, as a reasonable one. All the doubts 
in the case turned upon its reasonableness. The question 
was, not whether the cause of the doubts was an unusual 
one, but whether it was a reasonable one. If the doubts 
were reasonable, it was immaterial whether they arose from 
a usual or an unsual cause, and the attention of the jury 
ought not to have been directed to such an issue, by even the 
slightest intimation. 
Judgment reversed, 
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ROE, casual ejector, et al., vs. DOE, ex dem, et al. 








The titles of the different lessors of the plaintiff in ejectment, are differ- 
ent causes of action, and for purposes of defense, the action, as to 
each one of them, is to be considered as commenced when that one 
is introduced into the declaration, whether it be introduced at the be- 
ginning or as an amendment afterwards. 


Hjectment, in Marion Superior Court. Tried before Judge 
WorrILL, at March Term, 1860. 


This was an action of ejectment brought by Doe, ex dem. 
William A. Pierce, against Roe, casual ejector, and Catherine 
Tidd, tenant in possession, for the recovery of lot of land 
number 259, situated in the fourth district of Marion county. 

Upon the trial, plaintiff offered and read in evidence, a 
grant from the State of Georgia to William A. Pierce, his 
lessor, for the premises in controversy, proved defendant’s 
possession and the Jocus, and closed. 

Defendant then proved that Pierce, the plaintiffs’ lessor, 
died about twenty years before the commencement of this 
suit, and that she, Catherine Tidd, had been in the peace- 
able, continued, and adverse possession of the premises ‘in 
dispute, under color of title and claim of right for more than 
seven years prior to the bringing of suit. 

Plaintiff then amended his declaration by striking out the 
demise from Pierce, and inserting a demise from Mahala 
Jane Garris, and proved that she was the heir at law of 
said Pierce. 

The demise from Pierce was alleged in the declaration to 
have been made the first of January, 1854. The action was 
commenced the 7th of August, 1855. 

Upon this state of the facts and pleadings, and after ar- 
gument, the presiding Judge charged the jury, that if Pierce, 
the plaintiffs’ lessor, were the drawer of the land, and Ma- 
hala Jane Garris was his heir at law, then plaintiff was en- 
titled to recover on her demise, notwithstanding Pierce may 
have been dead more than twenty years before suit was com- 
menced in his name, That, although Mahala Jane Garris 
had not asserted her right or brought her suit within seven 
years after the accrual of her right, yet if the action had 
been commenced in the name of another, before her right as 
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cause of action was bound by the statute of limitations, 
she had the right to come in and be made a party to the suit 
at any time, and could recover, notwithstanding the statu. 
tory period had elapsed before she was made a party. To 
which charge counsel for defendant excepted. 

The jury, under the charge, found for the plaintiff upon 
the demise of Mahala Jane Garris and council for defend- 
ant tended their bill of exceptions, assigning said charge ag 
error. 


Hinton & Bort, and Levi B. Saurru, for plaintiff in er- 
ror. 


BLANDFORD & CRAWFORD,conira. 
By the Court.—StTePuEns, J., delivering the opinion. 


Mr. Justice Blackstone, in 3 Book Com. side page 205, 
says it was resolved by all the Judges in 32 Ga., 2, that the 
writ of ejectment and its nominal parties are “judicially to 
be considered as the fictitious form of an action, really 
brought by the lessor of the plaintiff against the tenant in 
possession, invented, under the control and power of the 
Court, for the advancement of justice in many respects, and 
to force the parties to go to trial on the merits, without being 
entangled in the nicety of pleadings on either side.” The 
peculiar advantage which this form of action confers upon 
the lessor of the plaintiff is, that, in addition to his own 
title, he may avail himself of the titles of other persons 
whom, under equitable restrictions, he may introduce as 
other lessors of the plaintiff. These different titles are dif- 
ferent causes of action which are allowed to be joined in the 
same action. In their nature, they are not amendments, one 
to the other, but separate causes of action, each one in con- 
flict with all the rest; and though new ones may be intro- 
duced in the progress of the case by way of amendment, yet 
they are introduced upon terms, and the defendant may plead 
de novo. See note, Adams on EHject., 201. The name 
amendments, should never .be allowed to defeat the just 
consequences of their true nature as new causes of action. 
Each of these titles, whether introduced at the beginning or 
as an amendment afterwards, should be tried upon its own 
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merits, as it may stand when introduced to the Court. For 

urposes of defense, justice requires that, as to each one of 
them, the action should be considered as commenced when 
that cause of action is introduced into the declaration. To 
hold that the action has been commenced as to any cause of 
action, before that cause of action has been brought to the 
notice of the Court, is to invent a new fiction for the defeat 
of justice instead of its advancement. 


Judgment reversed. 





CHERRY & WALKER vs. SUTTON. 


§., residing in Florida, contracts to sell and deliver to C. & W., butchers 
in the city of Macon, Georgia, 600 head of beef cattle at a stipulated 
price—200 to be delivered the first of June, 200 the first of August, 
and 200 the first of November. The first two installments are deliv- 
ered and a note given in part payment; the plaintiff fails or refuses to 
deliver the remaining 200: Held, That in a suit by S. upon the note 
given for the cattle, C. & W. may reduce the recovery by the amount 
of damage they sustained on account of the plaintiff’s failure to con- 
summate the contract. 


. Complaint, in Bibb Superior Court. Tried before Judge 
WorriL1, at November Term, 1859. 


This was an action brought by John A. Sutton, against 
plaintiffs in error, to recover the amount claimed to be due 
on a promissory note for the principal sum of $1,000 00. 

To this action the defendants pleaded a failure of consid- 
eration, growing out of an alleged breach of a contract be- 
tween the parties. (The terms of which will appear in the 
evidence.) 

On the trial, after plaintiff had put said note in evidence 
and rested his case, defendant made the following proof: 


James S. Dukes testified, that in the Spring of 1857, 
there was a contract made between plaintiff and defendants, 
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by which plaintiff was to deliver to them, in Macon, Geor. 
gia, six hundred head of good merchantable beef cattle at 
four cents per pound—200 head to be delivered the first of 
June, 200 on the first of August, and 200 on the first of 
November of that year; that on the first of June, 200 head 
were delivered and paid for; and some time in August or 
September, plaintiff brought 200 more, but defendants re. 
fused to receive them, on the ground that they were too poor 
for beef, and were not merchantable beef cattle. Defend- 
ants finally took the cattle and paid plaintiff some $1,500 00 
in cash, and gave him the note in controversy upon the 
promise and agreement of plaintiff, that the deficiency in 
this lot, as to value, was to be made up in the next lot to be 
delivered in November, but plaintiff did not deliver any cat- 
tle in November or afterwards; that in August, beef was 
worth from 3} to 4 cents per pound, and in November from 
5 to 6 cents; that defendants were injured by such failure 
to deliver said cattle in November, to an amount fully equal 
to the note; that many of the cattle delivered in August 
were so poor that nothing could be done with them, and were 
an entire loss; that about the 1st of November of that year, 
the plaintiff came to defendants and said the balance of the 
cattle were on the way from Florida, where plaintiff resided, 
and would be there in a few days, and asked defendants to 
pay the note, which was not done, nor did the cattle ever 
come. 

William Holmes testified, in substance, the same as above, 

Stephen Collins testified, that in September, 1857, he 
looked at about 100 head of cattle in defendants’ field, who 
offered to sell them to witness, who was then purchasing cat- 
tle to fatten for beef. Witness declined to make the purchase, 
as they were too poor for that purpose; did not consider 
them worth anything; that good cattle in August would 
bring 12 cents, in November would bring 18 ceuts. 

The defendants having closed, asked the Court to charge 
the jury, that if they believed the contract, as testified to 
by Dukes and Holmes, had been sufficiently proved, that 
— had failed to deliver cattle in November as stipu- 
ated for in said contract, and defendants had been damaged 
thereby, by reason of cattle being at that time worth more 
than the price stipulated, then to the extent of the damage 
so proved, a deduction should be made by the jury from the 




















MACON, JUNE TERM, 1860, 877 


Cherry & Walker vs. Sutton. 





——— 





amount of plaintiff’s claim; which charge the Court refused 
to give, but charged that said facts, if proved, was no de- 
fense to plaintiff’s claim in whole or in part, but defendant’s 
redress, in such case, would be an action against plaintiff for 
breach of the contract. 

Defendants further asked the Court to charge, that if it 
was proven that the delivery of 600 head of beef cattle was 
one entire contract, and the note given in part performance 
thereof by defendants, and plaintiff afterwards failed to 
complete said contract, the plaintiff could not recover. Which 
charge the Court also refused to give. ‘To which charge and 
refusal to charge, counsel for defendants excepted. 


Hi1, for plaintiff in error. 
LanieER & ANDERSON, contra. 
' By the Court.—LumMPpKIN, J., delivering the opinion, 


Were the defendants entitled to the first charge requested 
by their counsel ? 

The contract in this case, was an entirety; and if the 
plaintiff failed to deliver the third lot of cattle as he agreed 
toulo, and the defendants were damaged thereby, they are 
entitled to have the amount due the plaintiff, to be reduced 
to the extent of the injury they received; and they will not 
be driven to a cross-action—especially against a non-resident 

rty. 

Pps principle has been several times decided by this Court, 
and this case is fully covered by Mell vs. Mooney, recently 
adjudicated at Savannah. 
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BROWN ts. McCRARY. 


A sheriff holding several fi. fas. against the same defendant, is not ex. 
cused by a claim interposed against one of them, from proceeding with 
the rest. 


Rule against Sheriff, from Taylor county. Decided by 
Judge Work1Lt, October Term, 1859. 


This was a rule against the sheriff on a fi. fa. for prin. 
cipal sum of $162 38, besides interest and costs, in favor of 
William M. Brown, plaintiff, vs. John A. Moss, defendant, 

In answer to the rule, the sheriff showed for cause that 
he had had in custody a negro woman named Amanda, the 
property of defendant in fi. fa.; that there had been several 
other executions in his hands, besides the one above men- 
tioned, and among them, one in favor of J. P. Griffin for the 
use of William J. Kendrick, against the defendant Moss, for 
the sum of $125 35, principal, besides interest and cost ; that 
one Sampson Bell had proposed to interpose a claii to said 
slave in all said cases; and that he, the sheriff, being ad- 
vised that it was not necessary to enter a levy on more than 
one fi. fa. so as to try the right of property, entered a levy 
on the fi. fa. in favor of Griffin only, when a claim was in- 
terposed by Bell, as above proposed, and which claim is still 
pending and undetermined. 

It was admitted further by the sheriff, that since the fi, 
fa. in favor of plaintiff, Brown, had been in his hands, the 
lot of land number 162, in the 12th district of Taylor county, 
had been levied on by virtue thereof, and of other fi. fas., 
and sold for $2,500; and that he had been prevented from 
selling the other lot levied on by a claim which had been in- 
terposed to it, and which had been pending up to that term 
of the Court. He further answered that he had in hand 
$195 00, raised by the sale of defendant’s personal property, 
levied on by various executions against him—less $26 34 he 
paid on a tax execution; the balance of which fund was sub- 
ject to distribution under the order of the Court. 

On hearing the answer, the Court refused to make the rule 
absolute, and plaintiff’s counsel excepted. 


BLANDFORD & CRAWFORD, for plaintiff in error. 
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Smit & Pore, for defendant. 
By the Court.—StTEpuHEns, J., delivering the opinion. 


The sheriff ought to have levied on the property and sold 
it, unless a claim had been interposed in this case. ‘The ad- 
judication of the claim which was interposed in another case, 
cannot settle the right of this plaintiff in execution, for two 
reasons: In the first place, he is not a party to that litiga- 
tiou, and, therefore, cannot be bound by the result of it. 
In the second place, the merits of that case may be very 
different from the merits of a claim in his case. The true 
issue in a claim case is, whether or not the claimant has such 
an interest in the property as ought to prevent the plaintiff 
from selling it. Now the claimant may have an interest 
which is perfectly adequate to stop one plaintiff, but power- 
less to stop another. ‘The statute makes the sheriff liable 
whenever he neglects his duty to the injury of a party, 
Here are both the neglect of duty and the resulting injury 
to the plaintiff. Whether he is to be met with a claim in his 
case or not, he has been delayed in the enforcement of his 
remedy, and delay is injury. 

Judgment reversed. 





SCOTT eé al., vs. WINSHIP e al. 


When this Court is satisfied with the general result in an equity cause, 
but considers that the decree might be modified in a manner beneficial 
to all parties concerned, it will remand the case for this special pur- 
pose, without reopening the whole merits of the litigation. 


In Equity, in Bibb Superior Court. Decided by Judge 
Lamar, at May Term, 1859. 


Isaac Winship individually, and the firm of Isaac Win- 
ship & Son, filed their bill against Eliza J. Scott and Wil- 
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liam B. Scott in Bibb Superior Court. The bill alleges, 
that at the November Term of Bibb Superior Court, Isaac 
Winship obtained a judgment against William B., Scott, then 
a resident of said county, for $661 87, besides interest and 
costs; that previous to that time, Scott had owned some 
$10,000 00 worth of property, but had sold most of it to hig 
brother-in-law, and when said judgment was rendered, had 
in his possession a few negroes only, having by improvidence 
and dissipation squandered a good deal of his estate; that 
Isaac Winship & Son also held a note on him for $219 22 
besides interest for goods furnished, and were creditors of 
Scott to that extent at that time; that about the time said 
judgment was rendered, Scott removed from Bibb to Cass 
county, and took with him said negroes received by him 
from his father’s estate, taking them with the consent of his 
mother, Eliza J. Scott; that owing to the conduct of said 
William B. Scott, they became apprehensive of the loss of 
their debts—having learned, in the early part of 1855, that 
he had taken steps secretly and fraudulently to carry said 
negroes from Cass county into the State of Alabama for the 
purpose of defrauding his creditors; that whilst they were 
on the cars going to Alabama, two were levied on by virtue 
of the fi. fa. issued on said judgment, and the remaining 
seven were carried out of the limits of the State; that Eliza 
J. Scott interposed a claim to the two levied on, under an al- 
leged bill of sale from said William B.; that in support of 
her claim she proved that she had conveyed her interest in 
her husband’s estate to her four children—William B. being 
one—on condition that they would each secure her, by mort- 
gage on uneneumbered property, an annuity during life of 
$287 50—the conveyance to be void if the annuity was not 
paid; the bill alleges that all the children except William 
B. had executed mortgages according to agreement, but for 
some unknown cause, unless it was to aid him and preserve 
his credit, she took no mortgage from him, but in June, 1853, 
professed to buy said negroes from him for the alleged con- 
sideration of $3,000 00, when they were worth $6,000 00 or 
$7,000 00—said slaves then constituting his whole estate; 
that no one was present when said sale or contract was made 
except relatives of the parties, and the property was suf- 
fered to remain in possession of said William B., to use and 
control the same so long as he paid said annuity, and after 
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Mrs. Scott’s death, it was to be his property; that the only 
consideration of said sale or contract was the annuity afore- 
said; that on the trial of said claim case, the jury found 
the property subject, and Mrs. Scott appealed to the Su- 
preme Court, which granted her a new trial on such grounds 
as render it necessary for complainants to file a bill; that 
William B. Scott has a reversionary interest in said negroes 
at the death of his mother, which in equity should be sub- 
ject to the payment of his debts—the hire being sufficient to 

y said annuity; that said Scott was fast approaching in- 
solvency at the time of said sale, and is now hopelessly so; 
that said negroes are now under Mrs, Scott’s control, and 
are now worth $500 00 a year for hire and that most of them 
have been carried out of the jurisdiction of the Court. 

The bill prays the resale of said negroes, and that after 
securing Mrs, Scott’s annuity, a sufficient amount of the sur- 
plus be paid to complainants to satisfy their claims. | 

The answers of the defendants admit that Wm. B. Scott 
was improvident, and wasted a large part of his estate 
which at one time exceeded largely the amount stated by 
complainants; that there was no property in his possession 
in November, 1854, except said negroes, which did not be- 
long to him; that Scott sold his plantation, stock, etc., to 
his brother-in-law, but not his entire estate—excepting said 
negroes as charged; that said Scott made a bill of sale of 
said negroes to Mrs. Scott, but the answers deny that there 
was any understanding that it was to be mere security, or 
that the property was to revert on Mrs. Scott’s death—on 
the contrary, they say it was a fair and bona fide sale in 
payment of a just debt, and for a full consideration, the ne- 
groes being then worth about $3,000 00 ; they deny that Scott 
was insolvent when the bill of sale was made, and state 
that he had means, other than said negroes, amply sufficient 
to pay all his debts and leave several thousand dollars be- 
sides; Mrs, Scott states that she did permit her son to take 
the negroes to Cass county—he having removed to that 
county about June, 1853—being assured that her title was 
good, and being willing to aid her son, though she ran the 
risk of loss; she says she did not take a mortgage from her 
son, William B., as she did from the other children, because 
he had sold his real estate and had nothing but personalty, 
and he being improvident, she preferred to get the title to 

VoL, xxx—57. 
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the negroes; she says if her son ever designed to run off 
the negroes, it was not with her knowledge or consent; that 
she did so far yield to the persuasions of a friend as to start 
to remove said negroes to Texas, and had them brought to 
her at Montgomery for that purpose, but there changed her 
mind, and brought them back to Macon; her object in start. 
ing them to Texas was not to defraud any one but to carry 
them where they would be most profitable; she denies all 
fraud and combination. 

William B. Scott states, in addition, that he removed to 
Cass county in June, 1853, and continued to reside there un- 
til after said judgment for $661 87 was obtained ; he states 
that the judgment was obtained on a garnishment and for a 
debt which he was sued for in Cass county, and had to pay; 
that he supposed when he answered said garnishment he was 
fully protected in the matter, and was unapprised that a 
judgment had been entered against him until after he had 
paid the debt, (which was a note) in the hands of a transfer- 
ree; he denies having anything to do with the removal of 
the negroes from Cass county, and denies all desire or de- 
sign to defraud complainants or any one else; he says his 
mother permitted him to retain possession of said negroes, 
he agreeing to pay her hire at the rate of $287 50 per an- 
num, but that he never paid her more than one year’s hire, 

On the trial of the case, complainants introduced the fol- 
lowing proof : 

They offered a rule nisi obtained at November Term, 
1853, of Bibb Superior Court, reciting that William B. 
Scott had been served with garnishment returnable to that 
Term, and had failed to answer, and calling on him to show 
cause, by the next Term, why judgment should not go 
against him. Scott’s answer, filed at May Term, 1854, was 
then read, which begins by stating the case as a garnish- 
ment returnable to the November Term, 1853, and rule nisi 
to May Term, 1854. The answer states, that at the time 
garnishment was served, he was, and “still is,” indebted to 
William C. Jones $661 87 on a note dated February Ist, 
1853, and due sixty days thereafter. Then follows a rule 
absolute, which was read in evidence, entering judgment in 
favor of Isaac Winship against said Scott as garnishee for 
the amount of said note, the judgment bearing date Novem- 
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ber Term, 1854, but entered nunc pro tunc as of May Term, 
1854. 

Complainants sustained by proof their allegations rela- 
tive to Mrs. Scott’s conveying her life interest in her hus- 
band’s estate to her children, on condition that they would 
secure her, by mortgage, an annuity during life of $287 50 
each, and showed that all the children except William B. 
Scott had executed mortgages to her. 

James F. Barfield was then sworn and stated, that he 
knew all the negroes in 1849, except Zach and Effy. He 
goes on to give what he supposes they were worth in 1853, 
judging from their appearance in 1849. The aggregate of 
his estimates is, that the negroes he knew were worth from 
$2,600 00 to $3,300 00; his estimate for hire ranges from 
about $325 00 to $420 00. 

Willis Wood testified as to the value of the negroes; says 
he knew them in 1852; their aggregate value then, as testi- 
fied to by this witness, was $3,500 00; hire from $325 00 to 
$350 00 per annum. He further testified, that William B. 
Scott sold R. Freeman a plantation and some negroes in June, 
1853; that said Scott retained possession of the negroes men- 
tioned in the bill of sale to his mother after the same was 
made, and went to Cass county in the summer of 1853, carry- 
ing some mules and negroes; Mrs. Scott is about sixty years 
old; witness thinks Freeman gave Wm. B. Scott $13,000 00 
for his plantation; the homestead was worth $5,000 00 or 
$6,000 00; Mrs. Scott is a stout, good-looking old lady. 

R. A. Benson testified, that he is a son of Mrs. Scott, 
and knew of the arrangement between Mrs. Scott and her 
children, but does not think he was present when the bill of 
sale from William B. Scott to his mother was made; wit- 
ness thinks said William B. was to retain possession of 
the negroes as long as he paid the annuity, but is not pos- 
itive in his recollection on the subject. When he (wit- 
ness) stated on a former trial that the negroes reverted on 
Mrs. Scott’s death, he stated merely his own inferences— 
there was no agreement to that effect; the annuity to. be 
paid by Mrs. Scott’s other children was to cease at her 
death ; thinks William B.’s liability for the annuity was the 
same as the liability of the others, but does not know 
whether this is derived from the parties or from inference. 
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Here complainants, after introducing their two fi. fas, 
rested their case. 

Defendants then read to the jury the original garnish. 
ment paper sued out by Isaac Winship in the case of Wil- 
liam C, Jones, the garnishment affidavit bearing date April 
28th, 1853, and having thereon the following entries of ser. 
vice: 


“ Executed the within by serving John J. Carey, as one of 
the firm of Hall & Carey, personally, with a summons of 
garnishment, and have advertised my proceeding according 
to law—29th day of April, 1853. 

(Signed) “D. I. Davis, Sheriff.” 


“Served John J. Rawls personally with a summons of 


garnishment—Oct. 1st, 1853. 
(>, (Signed) “T, Baasy, D. Sheriff.” 


“Served William B. Scott, as a garnishee, personally with 
a summons of garnishment on the within stated case—30th 
April, 1854. (Signed) 
“TxHos. Baasy, D. Sheriff.” 


Defendants also put in evidence a bill of sale from Wil- 
liam B. to Eliza J. Scott, dated June 22d, 1853, conveying, 
in consideration of $3,000 00, the negroes in dispute to the 
said Eliza J. with warranty of title. ‘There was no witness 
to the paper. 

Here defendants rested their case, and complainants, in 
rebuttal, read the evidence of R. F. Maddox, who stated 
that, as Sheriff of Troup county, he levied a fi. fa. in favor 
of Winship against Wm. B. Scott, in February, 1855, on 
two of the negroes in dispute; found the negroes levied on 
with several others, on the cars of the Atlanta & LaGrange 
Railroad, going towards Texas; the young man who had 
charge of the negroes, stated that William B. Scott had hired 
him to take the negroes to Montgomery or New Orleans; 
thinks he also stated that he expected to meet Mrs. Scott in 
New Orleans. 

Complainants also read the evidence of Mrs. Eliza J. 
Scott, taken by commission. She testified, that when the 
negroes were levied on by the Sheriff of Troup county, they 
were in charge of one Aycock, who had been employed by 
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QO, A. Hamilton to bring them to her; William B. Scott 
was not carrying them to Texas; William B. Scott did not 

ay the taxes on the negroes in Cass county; does not know 
whether he did before carrying them there or not; witness 
never paid taxes on them; the negroes were in William B. 
Scott’s possession and under his control all the time they 
were in Cass county, but not afterwards. Witness did di- 
vide her negroes some time ago among her children, and held 
them under obligations to pay her a stated amount per an- 
num, to-wit: $287 50; she was satisfied to let William B. 
Scott keep the negroes by his paying that sum; the negroes 
which fell to said William B., on the division of witness’ 
property, are the negroes in dispute. 

Complainants then read to the jury a certificate from the 
Clerk of Cass Inferior Court, showing that William B. Scott 
gave in taxes in 1854 on the following property, as his o 
to-wit: 9 slaves, valued at $4,050 00; money and wd) 
debts, $4,000 00 ; other property, (plantation tools excepted,) 
$1,000 00. 

The testimony here closed, and the jury returned the fol- 
lowing verdict : 

“We, the jury, find and decree in favor of complainants, 
to-wit: Isaac Winship and Isaac Winship & Son, that their 
judgments are valid and binding for the amount of each, 
principal, interest and cost. We further find and decree, 
that the nine negro slaves in the bill of complainants men- 
tioned, (naming them) shall within forty days from this date 
be surrendered and turned over by said Eliza J. Scott toa 
Receiver, to be appointed by this honorable Court during 
the present term, and after the usual advertisement, said 
slaves to be sold at public outcry, and a sufficient amount 
raised, set apart and invested securely, to pay said Eliza J. 
Scott the sum of $287 50 annually during her natural life, 
and after said sum is thus set apart, the balance of proceeds 
of sale shall be applied to the payment of the judgments of 
complainants. We further find and decree, that upon the 
termination of the life of said Eliza J. Scott, the said sum 
so set apart and funded to pay said annuity, shall be paid 
by said Receiver into the hands of the Clerk of this honor- 
able Court, subject to be applied to judgments against said 
William B. Scott, if any there be, or to his order, if there 
be no liens upon said fund. We further find and decree the 
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costs of this proceeding against the defendants. May 17th, 
1859. 

Defendants moved for a new trial on the following grounds; 

1st. Because the verdict is contrary to law and the eyi- 
dence. 

2d. Because said verdict is against the charge of the 
Court in this: The Court charged—“ if the jury believe 
that William B. Scott was served with a garnishment on the 
30th of April, 1854, and there was no service on him while 
residing in Bibb county, and that said Scott was at that time 
a resident of Cass county, then the judgment entered for 
$661 00 against said Scott on said garnishment is not valid 
against Mrs. Scott, and complainants cannot obtain a decree 
for the payment of said judgment.” And further the Court 
eharged—“ that the recital in the answer of William B. Scott 
ta the garnishment, that the garnishment was returnable to 
Chenber Term, 1853, does not prevent Mrs. Scott from 
showing by the return of the sheriff, that the garnishment 
was not served until the 30th of April, 1854, and if the 
jury believe it was not served till April, 1854, and that 
Scott was then a resident of Cass county, the judgment 
thereon is not valid against Mrs. Scott.” The Court also 
charged on this point, “that the return of the sheriff was to 
be taken as true, unless the jury believed from the evidence 
that the sheriff ’s return was incorrectly dated by mistake, or 
from some other cause, but was not conclusive, nor did it 
preclude complainants from showing service on Scott.” 

3d, Because the Court erred in charging the jury, that 
if they believed there was no fraud in the transaction be- 
tween William B. Scott and his mother, still, if they believed 
from the evidence that the bill of sale was given by said 
Scott to his mother to secure an annuity which he was 
bound to pay her during her life, and although absolute on 
its face, it was designed by the parties to be a mere secu- 
rity; and if they further believe that the negroes were, at 
the time of said bill of sale, worth more than Mrs. Scott’s 
annuity for life, then they were authorized to regard the 
bill of sale as a mortgage, and to decree that the negroes 
embraced in said bill of sale should be resold, and after 
securely investing or otherwise disposing of a sufficient 
amount of the proceeds of the sale to secure the payment 
of Mrs. Scott’s said annuity promptly during her life, the 
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jury were authorized to decree that the balance, if any, 
arising from the sale, should be applied to the payment of 
any just debt complainants might hold against William B. 
Scott. 

4th. Because the Court erred in admitting the evidence 
of the sheriff of Troup county, as to what the man who 
had charge of the negroes levied on said, at the time of the 
levy, about William B. Scott having employed him to take 
said negroes to Texas. 

5th. Because the verdict is erroneous in this, that it at- 
tempted to change the contract between Mrs, Scott and her 
son, and to substitute a new and different contract in its 
stead. 

There were other grounds taken in the motion, but they 
were not relied on, and it is unnecessary to state them. 

The Court refused a new trial, and counsel for defendants 


excepted, , 


LanieR & ANDERSON, and B. Hix, for plaintiffs in er- 
ror. 


Speer & Hunter, and L. N. WHITTLE, contra. 
By the Court—LumPxw, J., delivering the opinion. 


After carefully examining the errors complained of in 
this case, we are of the opinion that the decree ought to 
stand. It occurs to us, however, that a slight modification 
of the decree might be made with benefit to all parties, and 
that is, to ascertain by the examination of experts the pres- 
ent value in gross of the annuity coming to Mrs. Eliza Scott, 
by referring the matter to a special jury; provided, coun- 
sel could not agree on the amount—and to decree, that out 
of the proceeds of the sale of the property, this sum be 
paid over to Mrs, Scott; that of the balance, if there be 
enough for that purpose, that Cunningham’s claim be paid, 
and the surplus, if any, be paid over to William Scott, if 
there be no other liens upon the fund, and we shall send the 
case back, merely to have the decree remodeled in conform- 
ity with these views, 
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WEATHERS vs BARKSDALE. 


1. If W. receives negroes of B. asa loan, and he subsequently sets up title 
to the property, the Statute does not begin to run in his favor until the 
fact of his adverse claim is made known to B. 

2. The credit of a female witness may be impeached by proving her to 
be a common prostitute ; but not by showing a single act of bastardy— 
especially at a period sufficiently remote as to have been repented of 
by her, and forgiven by the community. 


Complaint, in Talbot Superior Court. Tried before Judge 
WorRILL, at September Term, 1859. 


This was an action of complaint, under the form of the 
Act of 1847, brought by Terrell Barksdale against Francis 
T. Weathers, for the recovery of seven negro slaves, Sylvia 
and her six children. 

The jury found for the plaintiff, whereupon, counsel for 
defendant moved for a new trial on the following grounds; 

Ist. Because the Court erred in allowing the plaintiff to 
show by the testimony of John E. Barksdale that he, plain- 
tiff, had not given any of said negroes to any of his chil- 
dren after the time of the conversation sworn to by Ligon, 
in which conversation Ligon swore that plaintiff said he in- 
tended to give off his negroes to his children, and Jet them 
raise them for themselves, 

2d. Because the Court erred in not permitting defendant 
to prove by the witness John E. Barksdale, that Ann Davis, 
a witnegs for plaintiff, had had a bastard child—the Court 
allowing defendant to prove that she had borne a bastard 
child within the last two or three years, but not allowing 
the proof of such fact to impeach her testimony after a long 
period of time from the birth of such alleged child. 

3d. Because the Court erred in charging the jury, that if 
they believed from the testimony that defendant, at any time 
before suit brought, claimed title to the slaves in controversy, 
that such claim amounted to a conversion, and they should 
so find. The Court not being requested to charge, that such 
claim would not amount to a conversion unless it appeared 
that plaintiff had notice of such claim of title. 

4th. Because the verdict was contrary to the evidence and 
the weight of evidence. 
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5th. Because the verdict was contrary to law and the 
charge of the Court. 

After argument, the Court below refused the motion for a 
new trial and counsel for defendant excepted. 


Jas. M. Smito and A. G. PERRYMAN, for the plaintiff in 
error. 


SmitH & Pou, contra, 
By the Cowrt.—Lumpx1n, J., delivering the opinion. 


This was a controversy between Barksdale, the father-in- 
law, and Weathers, the son-in-law, whether the latter took 
certain negroes from the former as a gift or a loan? The 
jury found for the father-in-law, and the Judge who tried 
the cause refused to grant a new trial; and it is to reverse 
this judgment that this writ of error is brought. 

1. The first error complained of is, that the Court permit- 
the plaintive to prove by John E. Barksdale, that the plain- 
tiff had not given any negroes to any of his children after a 
certain time. 

Whatever may have been the object of the plaintiff in of- 
fering this proof, and it is not difficult to understand it—the 
witness did, in point of fact, prove that the plaintiff had done 
directly contrary to this, in giving off two negroes absolute- 
ly, after the period specified. 

2. The next error assigned is, that the Court refused to al- 
low the defendant to prove by John E. Barksdale, that Ann 
Davis, a witness for the plaintiff, had borne a bastard child, 
vith a view to impeach her credit. 

Permission was given to the defendant’s counsel to make 
this proof, provided the bastardy was of recent date, not oth- 
erwise. We think the Court went too far, instead of not 
going far enough, in allowing a single act of bastardy, how- 
ever repented of by the unfortunate woman, and forgiven by 
the community, to be given in evidence, to destroy the credit 
of a female witness. We know of no rule of evidence to 
justify this. Formerly, a witness was impeached by show- 
ing their want of character for truth. The modern rule is, 
to discredit the witness by showing general bad character, or 
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of a woman, that she is a prostitute. But that is not this 
case. A single mistake of this sort may occur, without in- 
dicating total depravity, whatever the self-righteous Scribe 
and Pharisee may say to the contrary. 

3. The next ground of exception is, the charge of the 
Court to the jury: That a claim of title to the negroes in 
dispute auld not amount to a conversion by the defendant, 
so as to constitute a starting point for the Statute of Limita- 
tions, unless the fact was brought home to the knowledge of 
the plaintiff. The plaintiff’s case is, that he loaned the ne- 
groes to Weathers. We do not see how the Statute could 
begin to run from a bare claim set up to the property by 
Weathers, which was unknown to Barksdale. 

4, There is a conflict of testimony in the case. If Miss 
Davis, and Barksdale, the son of the plaintiff, are to be be- 
lieved, the case is fully made out. On the other hand, the 
evidence for the defense is rather negative than otherwise, 
Witnesses, for instance, were present at the house of the 
plaintif when the negroes left, and heard nothing of a loan, 
We cannot say that the proof is not sufficient to justify the 
verdict. 

5. The fifth ground is disposed of in what has already been 
said, 
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COOK vs. WOOD. 


1. “It is not always necessary that the husband be proved to have con- 
nived at the particular acts of adultery charged. For if he suffers his 
wife to live as a prostitute, and criminal intercourse with a third person 
ensues, he can have no action. It is damnum obsque injuria.”’ 

9, “Passive sufferance or connivance of the husband, may also be shown 
in bar of civil action.”’ 

3. “It is not necessary to show connivance at actual adultery any more 
than it is necessary to prove an actual and specific act of adultery.” 

4, If the Court be requested, in writing, to give a legal charge, and re- 
fuses upon the ground that there is no evidence to support it, when, in 
fact, there is evidence, it is error; and on account of which, a neW trial 
will be awarded, if the point was material in the case. 


Case, from Harris county. Tried before Judge WoRRILL, 
October Term, 1858. 


This action was brought by Henry Wood against Elijah 
Cook, to recover damages of the latter for criminal conversa- 
tion had with plaintiff’s wife. The defendant plead the gen- 
eral issue ; and also, that for years previous to the institution 
of the suit, plaintiff’s wife was a person of loose habits, no- 
torious bad character, and a common prostitute. 

On the trial, the plaintiff proved by one Ransome Wood, 
the guilt of defendant as alleged. 

The defendant, on his part, proved by John Moore, that 
one Tomlinson had intercourse with plaintiff’s wife in 1855, 
and that he witnessed the act. By Joseph Dent, that plain- 
tiff once told him that he believed Edward Nance had had 
intercourse with his wife. The witness also stated that he 
once heard Wood abuse his wife and call her a whore, that 
he was quite angry at that time, and greatly excited. 

Thomas Moore testified, that as far back as 1855, he had 
heard plaintiff say he believed Cook kept his wife, or words 
to that effect; he had also heard him say Cook was the man 
that had destroyed his peace and ruined his happiness at 
home. Dent stated that he knew Mrs. Wood before plain- 
tiff moved to Harris, and that her character was bad. He 
also stated that plaintiff told him that when he, plaintiff, 
first went to Harris, he could not borrow five dollars from 
him, and he thought he was a mean man; but afterwards his 
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wife could get as much money from him (Cook) as she want. 
ed, and he thought he was a very fine man. 

In rebuttal, it was proved by James Biggers that he had 
heard things said about Mrs. Wood both ways, but knew 
nothing against her. That she was received into good gp. 
ciety, and associated with the best people in the neighbor. 
hood. Moore testified that she was a member of the Baptist 
Church in good standing; that there were reports against 
her, which had caused him to watch her close, and he had 
never discovered anything improper in her conduct. 

When the evidence closed, counsel for defendant asked the 
Court to charge the jury that, “it is not always necessary 
that the husband be proved to have connived at the particu. 
lar acts of adultery charged, for if he suffers his wife to live 
as a prostitute, and have criminal intercourse with third per- 
sons, he can have no action—it is damnum obsque injuria,” 
This charge the Court refused to give. 

The jury found a verdict for plaintiff for $2,000 00, and 
thereupon counsel for defendant moved for a new trial, on 
several grounds, of which the above refusal to charge was 
the chief. 

The rule was refused, and counsel fur defendant excepted, 


Mos ty, Jones & JONES, and RAMSEY, for plaintiff in er- 
ror. 


B. H. Hitt and D. P. H111, contra. 
By the Court—LumpKIN, J., delivering the opinion. 


We avoid expressing any opinion as to the size of this 
verdict, except to say, that according to the actual facts of 
the case as proven, it was an unmistakable compliment to the 
rare abilities of the plaintiff’s counsel. 

As we feel constrained to avoid a new trial, it becomes un- 
necessary to notice the ground on the motion for a new trial 
as to the witness L. W. Biggers. 

We shall confine ourselves to the refusal of the Court to 
give the charge requested in writing by defendant’s counsel, 
for the reason that there was po evidence to warrant it. The 
request was in these words: {It is not always necessary that 
the husband be proved to have connived at the particular 














int. 


lad 


ew 
Ors 


‘ist 
nst 


Ts 


SuSE — 





MACON, JUNE TERM, 1860. 893 


“Cook vs. Wood. 





eee 





acts of adultery charged. For if he suffers his wife to live 
as a prostitute, and criminal intercourse with a third person 
ensues, he can have no ey It is damnum obsque in- 
* ria.” , 
"Tt is not denied either by the Circuit Court, or the coun- 
sel in argument, but the law is correctly stated. Indeed, it 
isa verbatim transcript from the 51st sec. of Greenleaf in Hvi- 
dence; and marked in the request as a quotation. I beg 
leave to add several additional paragraphs from the same 
author: “Passive sufferance, or connivance of the husband, 
may also be shown, in bar both of a libel for divorce and a 
civil action.” Again, it is not necessary to show conni- 
vance at actual adultery, any more than it is necessary to 
prove an actual and specific act of adultery.” 

We ask, was there not some evidence enough to justify the 
request made, from which the jury might have inferred, to 
say the least of it, “passive sufferance” of the husband in the 
adultery of his wife? 

What is some of the testimony in this record ? 

Joseph Dent swears that he knew Wood and wife in Mus- 
cogee county, before their removal to Harris; that Mrs. 
Wood’s character, for chastity, was bad. He had a conver- 
sation with Wood, her husband, in Muscogee. He spoke of 
his wife as a whore. He abused her and her sister, Mrs. 
Clem; and said he believed that they, and all the family, 
were d d whores. This was in 1850, ow 1851. Mrs, 
Wood was frequently with her sister, Mrs. Clem. ‘Wood 
knew they associated together, and told Dent on one occa- 
sion, when he met him, that his wife had come down with 
him, and gone to Columbus. Wood asked Dent on one oc- 
casion, if he ever had sexual intercourse with his wife. 
Wood said he believed Ed. Nance had. He told witness on 
another occasion, that when he first went to Harris county, 
he could not borrow five dollars from Cook, and he thought 
he was a mean man; but that afterwards his wife could get 
as much money from Cook as she wanted; and he (Wood) 
thought he was a very fine man. At another time, when 
Wood and his wife had had a difficulty, she threatened to 
take the children and become a public prostitute. 

Thomas G. Moore testified, that Wood said to him, that 
he believed that when Clem’s wife was out of fix, his (Wood’s) 
wife was sent down for Dames’ benefit; and when his wife 
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was out of fix, that Clem’s wife was sent up for Cook’s bén. 
efit. Wood said that if Cook would settle a competency upon 
him and one child, he might go to the devil or Jamaica, He 
doubted whether more than one child was his. 

John Moore swore, positively, to one act of illicit inter. 
course between Mrs. Wood and a man by the name of Tom- 
linson, of which he was an eye witness. 

But I forbear any further recital of these disgusting de- 
tails. These are sufficient. True, I have selected some of 
the strongest evidence against the plaintiff, and this is right, 
as the point is, was there any evidence to justify the charge 
asked by defendant’s counsel? And when it is recollected 
that Mrs. Wood associated intimately with Mrs. Clem, a wo- 
man of notoriously infamous character, that her husband 
doubted, yea, disbelieved the legitimacy of his ostensable 
progeny. That he continued to live with his wife for a num- 
ber of years on Cook’s land, knowing, and well pleased with 
the fact, that she was supplied abundantly with money by 
him ; and that he was willing to compound for the adultery, 
by a\settlement of property upon himself and one child, 
might not the jury properly have inferred that the plaintiff 
connived at his own undoing? 

It is said that we, as an Appellate Court, cannot weigh 
and appreciate the testimony as the Judge who presided at 
the trial could. And the same suggestion is frequently 
made, and no doubt there is some truth in it. All we have 
to say in response to this remark is, that the corrective is 
with the Legislature. Instead of compelling us to recover 
the judgment of the Circuit Judge upon the evidence, let 
his decision be final upon the facts. It would greatly relieve 
the labors as well as the responsibility of this Court; and 
perhaps might better subserve the ends of justice. 

In this case, an expression of opinion upon the evidence, 
would have been forced upon the reviewing tribunal, under 
any circumstances, as the Judge refused to give a legal 
charge, for the reason that there was no evidence to support 
it. 

This is the first action of crim. con. that has been before 
us. -We trust it will be the last—especially when the fac- 
twmof the adultery is proven by one witness only, and that 
witness the son of the fallen woman; and thus, instead of 
keeping the discovery he made, locked up in the secret cham- 
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bers of his own bosom, thus covering the shame and naked- 
ness of his erring parent, or seizing the first weapon at his 
command and rushing upon her guilty paramour and wiped 
out with his heart’s blood the dishonor inflicted upon the 
family, for which prompt and manly vindication of the house- 
hold altar and the marriage bed, earth would have pro- 
claimed, “ Well done,” (Penal Code, 4th Division, xvi. §) and 
Heaven would have echoed back the plaudit. Leviticus, ch. 
xx., verse 10. Instead of all this, Ransome Wood, from the 
witnesses stand, in maintenance of his father’s suit for pe- 
cuniary damages, publishes and perpetuates to all coming 
time the sin and degradation of the mother that bore him. 

Were this the case of the two men in one city—the one 
rich and the other poor. The rich man had exceeding many 
flockgand herds, but the poor man had nothing save one lit- 
tle ewe lamb, which he had bought and nourished up, and it 
grew up together with him and with his children. It did 
eat of his own meat and drank of his own cup, and lay in 
his bosom, and was unto him as a daughter. And there 
came a traveler unto the rich man, and he spared to take of 
his own flock, and of his own herd, to dress for the wayfar- 
ing man that was come unto him, but took the poor man’s 
Jamb and dressed it for the man that was cometohim. I 
say were this that case, the wrath of every right-minded 
man would be exceedingly kindled. And his verdict would 
be, that all the wealth of Elijah Cook could not compensate 
the husband for this contamination of his wife. But if there 
is any reliance to be put in the testimony sent up in this 
record, this is not that case. 
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GREEN vs. BETHEA et al. 


Where the owner of land through which a road passes has permitted it 
to be used for that purpose, he keeping up a gate at each end to pro. 
tect his plantation, the public have only acquired a restricted prescrip: 
tive right ; and to that extent, and with that qualification, are entitled 


to enjoy it. 


In Equity, from Talbot county. Decided by Judge Wor- 
RILL, at Chambers, 5th July, 1859. 


This bill was filed by the plaintiff in error to restrain, by 
injunction, the defendants Bethea, Greer and Walker, as 
road commissioners, and Hawkins, as road overseer, appoint- 
ed by them, from xemoving certain gates, erected across cer- 
tain road as plantation enclosures by plaintiff in error ; also, 
to restrain McCurdy, a constable, from levying a fi. fa., is- 
sued against plaintiff in error by said commissioners on ac- 
count of said obstructions. 

The bill alleges, that the plaintiff in error is the owner of 
the farm and lands on which he resides in said county, on a 
“prong of Lazar creek,” about the mills once known as Car- 
ter’s mills ; that there isa road which is claimed to be a pub- 
lic road leaning from Talbotton by said mills, running 
through complainant’s land. The complainant alleges that 
by placing two gates across said road, one on each side of the 
creek, he is thereby able to protect his farm from stock; 
but without them, the road runing as it does, would cause com- 
plainant great trouble and expense so to arrange his fence, 
water gaps, etc., as to protect his farm and crops from stock, 
owing to the high waters of the creek. For the purpose of 
such protection he did erect gates at the points indizated, the 
same being on his own land, which he insists he had a right 
to do, unless said road was a public one. One of these gates 
is on land owned by him for twenty years. He also alleges 
that the only order he can find establishing said road, was 
passed in 1847, and which is as follows : 

“Ordered, that a public road be opened to lead from Tal- 
botton by Carter’s mill and across the Oak Mountain at 
Rushes’ Gap to Flint Hill, as Marked out by John Howard, 
Wiley Robertson, and Archibald Helms. November Ist, 


1847.” 
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He further says, that for the past twelve years, as the 
necessities of his farm required it, he has put up fences, 
ates and the like across said road; and that at no time 
A ring the existence of the road has it remained open, and 


without being thus obstructed for the period of seven years 


continuously. 
It is further alleged, that said Road Commissioners have 


issued a fi. fa. against complainant for the sum of $20 00 
for thus obstructing said road, and which has been placed 
in the hands of said McCardy, constable, to be levied, ete.; 
and that said Commisioners have caused said gates, by the 
said overseer, to be removed; and that, on being replaced, 


- the said parties are again about to remove them. 


Complainant charges, that said road-is not a legal road; 
that it runs through unclosed ground, and that the owner 
of the land has never been compensated for the land over 
which it runs. 

The several defendants filed their answers, admitting most 
of the facts stated in the bill; they, however, deny the right 
of the complainant to obstruct the road, because, they say, 
said road has been used either as a private or public road 
for twenty years or longer; that the complainant can, by 
running a fence two hundred and fifty yards long, protect 
that part of his farm that lies between the gates from stock, 
and thus obviate the necessity of obstructing said road; and 
that with little cost and labor, he could so arrange his fence 
and water gaps as to protect him against high water, ete. 

On filing their answers, the defendants moved to dissolve 
the injunction on the ground that the answers disposed of 
the equity in the bill. 

On the hearing, the complainant read in support of his 
bill the affidavits of George N. Forbes and George W. Kel- 
lum, who stated they were near neighbors of complainant; 
and that complainant had frequently, as occasion required 
it, erected fences across said road; that he did so in 1853, 
when the fence remained up for several weeks, and that it 
was done at other times, also within the past seven years; 
and a part of each year for three or four years out of the 
last six years; that the complainant stated at the time that 
he did it to keep the hogs back, ete. 

The Court, after hearing the motion, granted the same 


Vou. xxx—58, 
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and ordered the injunction to be dissolved, and counsel for 
complainant excepted. 


Beruuné, and Smita & Pov, for plaintiffs in error, 


MATHEWS, contra. 
By the Court.—Lumpx1n, J., delivering the opinion. 


This writ of error is prosecuted to reverse the judgment 
of the Court below in dissolving an injunction. 

A road runs from Talbotton through Green’s land, through 
the Gap in Oak Mountain to Flint Hill. It has been tray. 
eled for the last twenty years. Green, to protect his plan- 
tation, once kept a fence across the road. Subsequently, he 
erected a gate at each end of the road. In 1847, the Infe. 
rior Court of Talbot county passed an order declaring it a 
public road, but making no compensation to Green for this 
appropriation of his land to public use. He has continued 
ever since that time to keep up his gates, as his necessities 
might require. 

Recently the Commissioners of Roads have proceeded by 
fine to compel him to remove the gates; and they have given 
orders to the overseers to cut them down. ‘The bill was 
brought to restrain these proceedings. 

It appears that the public have never, either before or 
since 1847, had the uninterrupted use of this road for seven 
years continuously. It further appears that the public never 
did enjoy other than a qualified use of the road. The public 
can take nothing by the Act of 1847, as it provides no com- 
pensation for Green. Their adverse possession under this 
illegal order even is not complete. Hence, they cannot claim 
upon that ground. They can only claim by prescription, 
and their prescriptive right is qualified, namely, that Mr, 
Green be permitted to keep up these gates for the protection 
of his property. 

Our judgment, therefore, is, that the injunction be re- 
tained, and that so long as Mr. Green affords the facilities 
to the publie which he does, that he should not and cannot 
be interrupted. 
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RUTLEDGE vs. MONTGOMERY et ai. 


There is no delivery of a deed, when the grantor never parts with the 
dominion over the paper, but retains it, concealing its existence from 
the grantees, and intending not to put it into their custody or control, 


Trover, in Talbot Superior Court. Tried before Judge 
WorriL, at March Term, 1860. 


This was an action of trover, brought by Telemachus F. 
Montgomery and wife, and Abner Turner, Raliegh H. Tur- 
ner, Ann Eliza Turner, Thomas B. Turner, Ada V. Turner 
and William V. Turner, infants within the age of 21 years, 
by Thomas B. Turner, their guardian, against Thomas J. 
Rutledge, in Talbot Superior Court, for certain negroes. 

The plaintiff introduced said Thomas B. Turner and his 
wife as witnesses, whereupon defendant objected upon the 
ground, that said Turner and wife were incompetent witness- 
es,on the ground of interest; whereupon, the said Thomas 
B. Turner arranged the costs satisfactorily with the Clerk, 
and thereupon the Court admitted them to testify; where- 
upon, the defendant excepted and assigned said decision as 
error. 

The said Thomas B. Turner testified: That before he de- 
livered the negroes mentioned and sued for, he made a deed 
whereby he gave said negroes to the wife of said defendant, 
who was the daughter of said Thomas B., for life, and after 
her death without children, to the other plaintiffs; that de- 
fendant’s wife was dead ; that said deed was written and at- 
tested by the witnesses; thinks that he stated to said wit- 
nesses that he had settled said property upon his daughter, 
and nothing more; that he never delivered said deed, or in- 
formed any one of the same until after the death of the wife 
of said Rutledge, and that he would not let Mrs. Rutledge 
have the deed ; that the negroes were delivered to said Rut- 
ledge shortly after his marriage with the daughter of said 
witness. 

Mary Turner testified: That she was the wife of Thomas 
B, Turner, and she informed said Rutledge before his mar- 
riage with the daughter of witness, that all the property 
which they give him would be settled on his wife. 
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The Court held, that if these facts were true, the same 
amounted to a delivery—whereupon, the defendant excepted 
and assigned the same for error. 


Wiuus & Wiis, M. Beruune, Jounson & Stoay, 
for plaintiff in error. 


Wo. DovcHerty and Levi B. Sairtu, conira. 
By the Court.—STEPHENS, J., delivering the opinion. 


Dr. Turner being the original owner of the negroes, by 
delivering them to his daughter’s husband soon after her 
marriage, without using any words to negative the idea of a 
gift, passed a good title to the son-in-law, unless he had pre- 
viously divested his own title by the deed. We think the 
deed is invalid for want of delivery. It is said there was a 
delivery from Dr. Turner in his own right to Dr. Turner as 
agent for the grantees. There must be two parties to the 
delivery of a deed, but here there was only one; there must 
be the concurrence of two minds in the act, but here there 
was only one mind. But it is not true that Dr. Turner was 
an agent for the grantees. The objection to his agency is 
not that it was self-constituted, for there may be a self-con- 
stituted agent for the purpose of receiving a deed. The 
principal is presumed to ratify an act which is for his bene- 
fit, and when he does ratify it, the ratification, by relation, 
gives the transaction validity from the beginning. The 
facts which are fatal to the pretension of an agency in this 
case are, that the action of Dr. Turner was concealed from 
the grantees, and that his holding of the deed was not in 
subordination to them, but was independent of their will, 
whatever that will might be. He distinctly states not only 
that he concealed the transaction from all of the grantees, 
but that he never would have delivered the deed to Mrs. 
Rutledge, who was one of them, It is a mockery to say 
that a man takes a paper for another, when he takes it with 
an intent that that other shall not have it. And let it be 
borne in mind, that the intent of the grantor was the same 
as that of the pretended agent, the two being one and the 
same person, and therefore of one and the same mind. 
How can it be said that this deed was delivered for the gran- 
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tees, when the common intent of the person who gave it and 
the person who received it was, that the grantees should not 
have it, nor even be informed of its existence? A delivery 
must be to the grantees, either directly or through some other 
person, who takes with an understanding that he is to trans- 
fer to them the dominion which he assumes in their name, 
There were cases produced in argument where delivery has 
been inferred from very slight evidence under peculiar circum- 
stance, byt the inference has never been drawn against the 
plain facts. The facts are full in this case, and so far from 
leaving room to infer a delivery, they conclusively. negative 
the idea. To say that Dr. Turner was the agent of these 

rantees, when he acted not in subordination to their will, 
But independently of it, concealing his action from them; 
and to say that there was a delivery to these grantees, when 
the paper was to be held in secret from them, and in opposi- 
tion to their dominion over it, is simply to reverse the mean- 
ing of the term agency and delivery. We will not consider 
the other points in this case, as they were not argued, and 
this one disposes of the case, 


Judgment reversed. 





SORRELL vs. JACKSON. 


The Act of 1852, Pamphlet, p. 248, dispensing with the consideration, 
being stated in a written agreement to answer for the debt, default or 
miscarriage of another, is not repealed by the Act of 1856, Pamphlet, 
p. 260. This latter Act repealed the Act of 1854, Pamphlet, p. 58, de- 
claring that the Statute of Frauds and Perjuries should not operate in 
cases where there has been a performance of the agreement in whole 
or in part. 


Complaint, in Dougherty Superior Court. Tried before 
Judge ALLEN, at June Term, 1860. 
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The plaintiff in error brought his action against defendant 
on the draft of which the following is a copy : 


“$625 00. ALBANY, Sept. 10, 1857, 

“Thirty days after date, please pay to my own order, at 
Agency of the Planters’ Bank State of Georgia, in this city, 
being an advance on my present growing crop of cotton which 
shall be consigned to you and proceeds applied by you to the 
payment of this draft. [Signed] 

“JOHN A. FREEMAN, 
“To J. Jackson, Albany, Ga. 
(In pencil mark at bottom.) 
“ Accepting fees paid in advance.” 


The draft was endorsed by H. H. Herring, M. Williams, 
John B. Vanover. 

When this draft was offered in evidence on the trial, de- 
fendant objected to it on the ground that there was no con- 
sideration expressed in the instrument itself, and it was there. 
fore obnoxious to the Statute of Frauds, which objection the 
Court sustained. 

Plaintiff then offered to show that the pencil mark on said 
draft was in the hand-writing of said defendant; and further, 
that said acceptance or guaranty of defendant was made in his 
regular business as commission merchant, and that the com- 
mission for accepting were paid in advance—which motion 
the Court refused, holding that the law requires the consid- 
eration to be expressed in writing. 

The jury found for defendant, and counsel for plaintiff ex- 
cepted to the same and to the said rulings of the Court. 


Hines & Hosss, for plaintiff in error. 

Irwin & BuTLeR. 

By the Court—Lumpxn, J., delivering the opinion. 
‘ Concede the writing is a guaranty and not an acceptance, 
still it is actionable. No consideration need be stated in the 
writing. Pamphlet Acts of 1851-2, p. 243. 


And it is a mistake to suppose that the Act of 1852 was 
repealed by the Act of 1856, as supposed by the Compiler 
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of the laws for 1856. This latter Act repealed the Act of 
20th February, 1854, Pamphlet, p. 58, and not the Act of 
1852, cited above, and which remains in full force. 

A glance at these several statutes will demonstrate this. 
The Act of 1856 purports to be “An Act to alter, amend 
and explain Section 4th of an Act entitled an Act for the 

revention of frauds and perjuries.” And this Act, by a 
fine and a half, it expressly repeals. The Act of 1852 is 
“ An Act to give a construction to the 4th Section of the 
Statute of Frauds, so far as the same relates to a party de- 
fendant being chargeable upon any special promise to an- 
swer for the debt, default or miscarriage of a third person.” 

The Act of 1856 manifestly, then, does not fit this Act. 
But the intermediate Act of 1854, which the compiler no 
doubt overlooked, purports to be “ An Act to alter, amend 
and explain Section, 4th of an Act entitled an Act for the 
prevention of frauds and perjuries ;” and this is the identi+ 
eal Act designated in the Act of 1856, and which it inten- 
ded to repeal and did repeal. 

The Act of 1852, dispensing with the consideration, be- 
ing expressed in the written agreement, provided the agree- 
ment itself was reduced to writing, is a good Act—one ren- 
dered necessary to correct the absurd construction put by 
the British Courts upon the Statute of Frauds and Perju- 
ries, and which the Courts in this State felt bound to follow, 
contrary to my judgment. But the Act of 1854, declaring 
that the Statute of Frauds and Perjuries should not operate 
in cases where there has been a performance of the agree- 
ment, either in whole or in part, was of doubtful propriety ; 
and one about which even lawyers might differ in opinion. 

The decisions of the Courts had gone pretty far that way 
as the law stood ; not quite to the extent to which the Act 
goes. The Act of 1854 would make the payment of the 
purchase-money in whole or in part, such a part performance 
as would take the case out of the operation of the Statute 
of Frauds. But the decisions of the Courts have never 
gone that far. For myself, I should have voted for the Act 
of 1854 and against its repeal. 
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CHEEVER vs. BROWN & BROWN. 


Where the book produced, as the book of original entries, is in a muti]. 
ated condition, the entries against the defendant in the hand-writing of 
the plaintiff, and no witness proves that the plaintiff kept correct 
books, or that he knew of any dealings between the parties, the testj- 
mony is insufficient to justify a recovery. 


Complaint, from Dougherty county. Tried before Judge 
ALLEN, June Term, 1859. 


The defendants in error brought suit against William B, 
Cheever on an account for 840 bushels of corn at $1 00 per 
bushel, and 50 bushels of peas at the same price. 

On the trial, A. H. Brown, one of the plaintiffs in action, 
produced a book which he stated, under oath, to be the orig- 
inal book of entries of the plaintiffs; the entry against 
Cheever was in his (Brown’s) hand-writing, and was made 
by him from notches on a stick, reported by William Moore 
as to the loads of corn delivered, and partly from his own 
knowledge. Moore, the overseer of Cheever, also kept a 
stick, and the corn was delivered to him. The book was the 
private memorandum book of witness, and he entered in it 
this transaction of the firm. He was not present when all 
the corn was delivered, but made the entry from what was 
told him. Moore received the corn for Cheever and knows 
all about the matter of this entry. 

The book exhibited was a smal] pocket memorandum book, 
mutilated by two leaves partially torn out, one of them 
showing part of an entry. It contains a few scattered en- 
tries and memoranda, being for cash paid to one person for 
goods, to another for board of negroes, etc., time of hiring 
negro, corn bought of Cheever, etc.; and among them is the 
account for the corn and peas formally charged to Cheever, 
this being the only regularly stated aecount in the book. 

Plaintiffs proved by one Hampton, that he, witness, had 
had one settlement of a business transaction with A. H. 
Brown, and found that one correct ; could not say plaintiffs 
kept correct books; did not know they kept books; in the 
settlement with A. H. Brown, he had no books; he stated 
to witness what he said witness owed him “ from his head,” 
and the settlement was made in that way. 
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There having been a verdict for the plaintiff, a new trial 
was asked for on the following grounds: 

Ist. The Court erred in admitting the book produced by 

Jaintiffs to the jury. 

2d and 3d. The verdict was contrary to law and the evi- 
dence. 

4th. The verdict was contrary to the charge of the Court 
in this: the Court charged the jury, that they would con- 
sider, in making up their verdict, the appearance of the 
book, and all mutilations and appearances of incorrect entries 
would affect its credibility. 

The Court refused a new trial, and counsel for defendant 
excepted. 


Butuer, for plaintiff in error. 
SLAUGHTER & ELY, for defendant. 
By the Court.—LuMPKI, J., delivering the opinion. 


We think the Court erred in not granting a new trial in 
this case. . 

Brown, the plaintiff, it is true, stated, under oath, that 
the corn was delivered to Cheever. But he was then upon 
his examination before the Court, and not testifying before 
the jury. 

To say nothing of the character and condition of the books 
themselves, not a witness swears that he kept correct. books, 
from his own knowledge of his dealings; nor does any one 
depose that he knew of any dealings between Cheever and 
Brown. To allow a thousand dollars to be recovered upon 
such proof, would perhaps be going too far. 
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KERVIN vs. WALKER. 


This Court will not control the discretion of the Court below in continny- 
ing an injunction after the coming in of the answer, unless such disere- 
tion has been improperly exercised. 


In Equity, from Sumter County. Decision by Judge AL. 
LEN, at August Adjourned Term, 1859. 


This bill was filed by William R. Walker against Samuel 
W. Kervin, the plaintiff in error, and alleges, that on the 
31st day of March, in the year 1857, the said Samuel W, 
by various false representations and deceitful devices, ins 
duced the complainant, Walker, to purchase an assignment 
of a United States patent, “for a receipt with directions for 
making a special kind of soap, both toilet, and shaving and 
washing soap,” from said Samuel W. and H. C. and J. W, 
Kimbrough, transferees of Isaac Roroback, the original pat- 
entee; that complainant agreed to purchase the right to use 
and vend this receipt in the counties of Pulaski, Laurens, 
Montgomery, Telfair and Dooly, in this State, for the sum 
of $1,250 00, $50 of which he then paid in cash, and gave 
his two promissory notes for $600 00 each, one payable six, 
and the other at nine months, to said Samuel W. for the bal- 
ance, and took an assignment of the said patent for said 
counties from said Samuel W. and H. C. and J. W. Kime 
brough—the latter name being signed by said Samual W. 

The complainant further alleged, that atter this purchase 
he went to considerable expense in preparing to use and 
vend this soap receipt, and in canvassing the counties speci- 
fied, by himself and agents; that he had sold the receipt to 
others to the extent of about $500 00. But, he alleges, the 
receipt proved a failure, and turned out to be a cheat and 
an imposition; that the parties to whom he sold made com- 
erm against him to that effect, and that he had to cancel 

is trades with them and return what he had received from 
them. He states, further, that in canvassing the counties 
named, he found several persons, merchants and others, who 
had transfers of said patent from some other persons for the 
same article of older date than his own—the names of which 
—?- he does not recollect, but says that if the receipt 

ad been of any value, his right to use it in the counties 
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named would have failed, owing to the superior rights of the 
other parties alluded to. 

Copies of the Roroback patent and schedule thereto at- 
tached, and of the transfer to complainant, are made exhibits 
to the bill. 

Complainant also states, that at the time of the trade de- 
fendant required him to give a bond not to disclose the mode 
of making said soap, which was done. 

The complainant further alleges, that the said Samuel W. 
has brought his action at common law against him for the 
collection of the said notes; that these were given without 
consideration, in view of the fraud charged; and he prays 
for an injunction to restrain the suit at law, etc. The bill 
also prays the cancellation of said bond, and the re-payment 
of the said $50 00. 

The answer filed by the defendant admitted the agreement 
respecting the assignment of said patent right, and the terms 
of it; but denies all fraud and all the false representations 
charged, and insists that the soap receipt is not a humbug, 
as charged, but is, in his belief, all it is represented to be in 
the patent. It is further answered, that the right of com- 
plainant to use and vend the receipt in the counties specified 
is perfect under the assignment from himself and H. C. and 
J. W. Kimbrough. Defendant says he does not believe there 
are other parties using and vending said receipt in any of 
said counties ; certainly none under prior assignments ; and 
if there be any such persons, they are acting without author- 
ity. Healso says, that he heard no complaint until after the 
the notes were sued; that complainant had expressed his 
satisfaction with the trade, and that he had realized several 
thousand dollars by vending the patent. 

He admits the institution of the suit as charged, and de- 
nies all the statements as to fraud and want or failure of 
consideration in the bill. He also says, that at the time of 
the trade, complainant stated to him that he, complainant, 
was familiar with the receipt for making soap, and as he had 
used an “ individual right,” and was satisfied as to it value. 

A motion was made by counsel for defendant to dismiss 
the bill and dissolve the injunction on the coming in of the 
answer, on the following grounds : 

Ist. Because there was no equity in the bill. 
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2d. Because it was apparent upon the bill that the com. 
plainant had a full and adequate remedy at law. 

3d. Because the answer swore off all the equity, if any, in 
the bill. | 

The Court overruled the motion, and defendant excepted, 


ScaRBoROUH, LANIER & ANDERSON, for the plaintiff in 
error. 


McCay & Hawkins, for defendant. 
By the Court.—Lyon, J., delivering the opinion. 


It is a well settled rule of this Court, that the granting 
and continuing the process of injunction must always rest in 
the sound discretion of the Court, to be governed by the na- 
ture and circumstances of the case; and this Court will not 
control that discretion unless it is quite apparent that it has 
been improperly exercised. And there is nothing in this 
case that makes it necessary for us to interfere with that dis- 
cretion in refusing to dissolve the injunction on the coming 
in of the answer. 

The common law remedy is not so adequate ; for this bill 
will settle all the questions between the parties, the cancella- 
tion of the notes and bonds, the restitution of amount paid— 
all of which the defense to the suits on the notes would not 
accomplish. 

Judgment affirmed. 
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HAWKINS vs. KING. 


There can be no deduction from the agreed price of a negro on account 
of unsoundness, when the negro was sold without either a warranty or 
representation of soundness. 


In Webster Superior Court. Tried before Judge PER- 
kins, March Term, 1860. 


This was an action of assumpsit by King against Hawkins, 
on a promissory note for $450 00, dated 7th January, 1856, 
ayable 25th December thereafter to Sterling Clark or bearer. 
Phe note was transferred by Clark to plaintiff for valuable 
consideration before its maturity. 

The defense was, that the note was given by defendant as 
part of the price and purchase-money of a negro boy, Sam, 
bought of Clark, and that said negro was unsound at the 
time of said purchase, and that the consideration of the note 
had failed. 

Plaintiff being examined by defendant as to the interest 
which he had in the note originally, when it was made, sta- 
ted, that himself and Clark, who was his son-in-law, attend- 
ed a sale of an estate in Jefferson county; Clark bid off a 
negro woman at the sale for $900 00, but being a stranger, 
he was unable to comply with the terms of sale by giving 
the security required ; plaintiff took the bid off his hands 
and gave a note for the $900 00, which he afterwards paid ; 
plaintiff and Clark were interested in said property as heirs 
at law; Clark afterwards, without plaintiff’s authority, tra- 
ded the woman to Noah Hudson for this negro boy Sam, 
receiving one hundred dollars to boot; plaintiff was not 

leased with this trade, and told Clark that he must pay him 

900 00 for the woman ; plaintiff did not like the boy Sam ; 
he was a simple negro, and looked weakly, but plaintiff 
thought him sound, but he was not the kind of negro he 
would like; saw a scar on his leg; shortly after this, Clark 
sold the boy to defendant for $900 00, taking two notes, one 
for $450 00, due one day after date, and the other (the note 
sued on) due 25th December thereafter, and Clark, a few days 
thereafter, gave and turned over said notes to plaintiff in 
payment of the $900 00 which he owed plaintiff for the ne- 
gro woman ; a month or two after this, defendant paid plain- 
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tiff the first note which was due; the note sued on was not 
due when Clark traded or turned it over to plaintiff. 

Several witnesses were examined on both sides as to the 
condition and soundness of the negro before, after, and at 
the time he was sold by Clark to defendant. Amongst others, 
plaintiff introduced Noah Hudson, Clark’s vendor. De. 
fendant objected to his competency on the ground of inter. 
est. The Court overruled the objection and the witness wag 
examined. 

The jury found for the plaintiff the amount of the note, 
and interest, and cost. Whereupon, counsel for defendant 
moved for a new trial on the following grounds, viz.: 

1st. Because the verdict was contrary to the charge of the 
Court. 

2d. Because the verdict was strongly and decidedly against 
the weight of the evidence. 

3d. Because the Court erred in admitting the testimony of 
Noah Hudson. 

4th. Because the Court erred in charging the jury, that if 
they believed that the negro was unsound before and after 
the sale, yet if he was sound on the day of sale, then they 
must find for plaintiff; and that defendant must prove that 
the negro was unsound on the day of sale; but that they 
must consider the condition of the negro both before and 
after the sale, to enable them to ascertain and determine his 
probable condition at that time. 

The Court refused the motion for a new trial, and counsel 
for defendant excepted. 


W. A. Hawxiys, for plaintiff in error. 
REDDING, WIMBERLY and B. S. WorRILL, contra. 
By the Court.—StEPHEns, J., delivering the opinion. 


A single view disposes of this case. There was not the 
slightest evidence of either a warranty or a representation of 
the soundness of the negro, and, of course, there can be no 
deduction from the price on account of unsoundness, The 
defense to the action has not the least foundation. 

Judgment affirmed. 
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MACON & WESTERN RAILROAD COMPANY vs, 
LESTER. 


1, A verdict will not be set aside where, in a conflict of evidence, the 
weight of it is with the verdict. 
2, Loose stock are not trespassers on unenclosed lands in this State. 


Case, from Bibb County. Tried before Judge Lamar, 
November Term, 1859. 


Rodolphus Lester brought an action on the case to recover 
of the plaintiff in error damages for a horse alleged to have 
been run over and killed by the cars of said Company, on 
the Macon & Western Railroad. 

On the trial, plaintiff, Lester, introduced William H. Ber- 
ry, who testified : That he was standing and looking at the 
train on the 19th day of December, 1855, between 8 and 9 
o'clock ; was ina house some fifty or sixty feet from the 
road; was looking at the light in front of the engine: saw 
the light half a mile distant; the cars were coming towards 
witness on a down grade; there was nothing to obstruct the 
view ; saw a beast on the road ; saw it run some fifty yards 
after first seeing it, when it passed out of witness’ sight ; saw 
it after it was killed ; it was left on the crossing; no effort to 
stop the train until it struck the crossing; it ran some four 
or five hundred yards before it stopped after passing the cross- 
ing. The horse was struck some forty or fifty feet above the 
crossing, and was carried some fifty yards by the cars; the 
train was running about twenty miles per hour; the horse 
was loose, without anything on him; did not leave the track 
until he was knocked down ; witness does not know how far 
the train was from him when he first saw the horse; saw the 
horse by the light of the lamp in front of the engine; not 
more than a minute or a minute and a half from the time he 
saw the horse until he disappeared ; the crossing was not a 
public crossing, but was built by Mr. Van Valkenburg by 
the consent of the Railroad Company. Most of the neigh- 
bors west of the railroad used it as a crossing ; the animal re- 
ferred to was a small dark bay mare; the whistle was not 
blown till after the mare was struck and the train had reached 
the crossing. 








CCC 





912 SUPREME COURT OF GEORGIA. 


Macon & Western Railroad Company vs. Lester. 


William H. Cason testified for plaintiff: That he saw the 
animal next morning after it was killed ; it was the property 
of Rodolphus Lester ; knew her well, and was worth $500 00; 
witness had put it in witness’ lot; the fence was a good one, 
but the mare broke out; it was a bright, moonlight night, 
the moon near its full; the mare went on the railroad at the 
crossing, and then up it 440 yards; it then turned and walks 
ed back some distance, then trotted, and then ran; ran some 
200 yards before it was struck ; it ran so fast as to leap three 
or four cross-ties at a time; it was struck thirty yards above 
the crossing ; the crossing was used as a public one; Van 
Valkenburgh’s steam mill is near it, and Ralston’s mill is 
reached by it; it is some three miles from Macon, .and much 
used by the public, witness not present at the accident; saw 
it the morning after ; the railroad where the accident hap- 
pened is straight some eight or nine hundred yards; there 
was no obstruction ; the road was on an embankment from 
four to twelve feet high and down grade. 

Warren Riley testified: That he examined the road with 
Cason—and the balance of his testimony is in substance the 
same as Mr. Cason’s as to the description of the road, the 
movements of the horse, ete. 

William Berry, recalled, testified: That he was a fireman 
on the railroad ; a car going on an up grade cannot be stop- 
ped under from 50 to 200 yards; on a down grade, not un- 
der from 100 to 300 yards; running down grade, it could 
not have been, if all the appliances were used, in fifty yards; 
from the tracks the mare made, she was not running at full 
speed ; such a horse as this would run a mile in three min- 
utes when at full speed. 

The plaintiff having here closed, the defendant proved by 
John Nott: That he was engineer on defendant’s train at 
the time specified when a horse was run over and killed by 
the train ; was rather behind time; the engine was running 
at usual speed; the accident occurred at about 30 minutes 
past 8 o'clock, P. M.; the train had approached within 
about forty feet of the horse before deponent saw him, and 
was struck down in a moment, and witness could not have 
stopped the train before the accident; the horse was loose 
and running on the track when he saw it; there was no 
carelessness on witness’ part, nor of any of the conductors 
or officers of the train; the accident could not have been 
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avoided ; all was done that could have been done under the 
circumstances ; notwithstanding the time was so short be- 
tween the time of his seeing the horse and the collision, de- 
nent reversed the engine, and did all he could to prevent 
the accident ; the engine had hooks in front, on which the 
horse was caught and dragged about 100 yards before the 
train could be stopped ; ona clear night the head-light would 
cast its light 100 to 150 yards in front of the engine; but on 
a foggy night it could not cast it so far ; and the reason why 
the horse was not sooner seen was that it leaped on the trac 
about 40 feet from the train, and had not been seen by wit- 
ness previous to that; directly ahead of the train the head- 
light will be thrown so that an object the size of a man can 
be seen at the distance of 100 yards, but not from the side 
of the track. ; 
The evidence having closed, the Court charged the jury : 
That the question for their determination was, whether the 
defendant was guilty of the want of ordinary care. If he 
was, then he was liable for the value of the horse and inter- 
est; farther, that if both parties were equally guilty or equal- 
ly innocent, then the defendant was not liable; that the 
crossing on the railroad not being a public highway, the 
company were not obliged to erect blow posts; and the fact 
that the horse was killed near the crossing had nothing to do 
with the liability of the defendant. Yet, the defendant, if 
he knew that the crossing was used very frequently, was 
bound to have his engine under such control as to be able to. 
stop it if there should be any person or thing on the road. 
The jury found for the plaintiff a verdict for $260 00 ; 
whereupon, counsel for defendant moved a rule for a new 
trial on the ground, that the jury found contrary to evidence, 
without evidence, and strongly against the weight of evi- 
dence; and, also, because the jury found contrary to law, 
om the justice of the case, and against the charge of the 
ourt, 
The rule was refused by the Court, and counsel for de- 
fendant excepted. 


CoE, for plaintiff in error. 


SPEER & Hunter, contra. 
VoL, xxx—59, 
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By the Court—StTEPuHEns, J., delivering the opinion, 


1. If the engineer’s version of this case be the true one, 
it was an unavoidable accident ; but if the version of the 
other three witness is to be taken, it was a case of gross 
negligence, not to say of wanton outrage. The sum of their 
testimony is, that the horse ran before the engine, gradually 
increasing his speed, about 400 yards before he was struck, 
in a bright moonlight night, and in the full blaze of the 
head-light, and yet that there was no slackening in the speed 
of the engine. These facts are suggestive of a race after the 
horse, and much more than suggestive of an utter indiffer. 
ence as to his fate. We cannot set aside a verdict which is 
so well supported by three witnesses who do not appear to 
have been otherwise than impartial, because it is contradicted 
by one witness whose connection with the affair laid him 
open to a fair suspicion of bias. 

2. But it was said, whatever may have been the negligence 
of the engineer, the owner of the horse was in pari delictu, 
in allowing his horse to go at large; that he, through his 
horse, was a trespasser on the road. Such law as this would 
require a revolution in our people’s habits of thought and 
action. A man could not walk across his neighbor’s un- 
enclosed land, nor allow his horse or his hog, or his cow, 
to range in the woods nor to graze on the old fields, or the 
“wire grass,” without subjecting himself to damages for a 
trespass. Our whole people, with their present habits, would 
be converted into a set of trespassers. We do not think that 
such is the law. Where a whole country abounds in loose 
stock, he who wishes to protect his land from their visits, 
must enclose it; and where, as in our State, a form of fence 
is prescribed, he must enclose it with a lawful fence. Every 
man consents to what is universal in the country where he is, 
until he expresses his dissent in a form to give notice of it to 
the public, and where there is a mode prescribed he must 
pursue that mode. 
Judgment affirmed. 
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APPLEWHITE vs. BALDWIN eé al. 


An injunction must be dissolved when the answers swear off all the 
equity of the bill. 


In Equity, in Terrell County. Decision by Judge PEr- 
KiNs, at Chambers, 26th January, 1860. 


The plaintiff in error filed his bill in equity, alleging, 
that in the year 1856, John A. Freeman, deputy sheriff of 
said county, levied upon lot of land No. 120, in the 12th 
district of said county, as the property of the complainant 
to satisfy a fi. fa. for the principal sum of $100 00 against 
complainant in favor of Parsons & Evans; that Moses H. 
Baldwin bid off the lot on the day of sale for $36 00; that it 
was afterwards understood between complainant and Baldwin, 
that the latter would relinquish his bid to the former, provi- 
ded complainant should pay up said fi. fa., which complain- 
ant afterwards did; that Baldwin had never paid any part 
of his bid, nor received a deed from the sheriff for the lot; 
at the time of the sale the land was vacant, bui since the 
agreement with Baldwin, complainant has entered on and 
occupied the lot for a considerable time with the knowledge 
of Baldwin, and continues in possession. It is further sta- 
ted, that the lot lies within one-fourth of a mile of Powers’ 
Station, on the Southwestern Railroad, and of Brown’s steam 
saw mills, and derives the greater part of its value from the 
fine timber on it; that said Baldwin, although he has often 
recognized said agreement, and knowing he had no title to 
the lot, and that complainant held it in his own right, en- 
tered into some arrangement with one Samuel Denton, who 
is interested in said steam saw mill, under which said Moses 
H. is cutting and carrying away the timber off of said land 
for the use of said mill, and is thus committing an irrepara- 
ble injury, ete. 

Complainant charges, that since said arrangement with 
Denton, Baldwin made application to said Freeman, who is 
now out of office, for a deed for said lot; that Freeman is 
about to execute a deed therefor, and date it as of the day of 
sale, ete. Prayer for perpetual injunction. 

The defendants answered severally : 
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Baldwin answered, admitting the sale and purchase by 
him as stated in the bill; but denies the agreement as to the 
transfer of his bid as charged, and says that he had no intep. 
est in the fi. fa. under which the land was sold ; but that he 
had a fi. fa. of his own of older date under which he claimed 
the amount of his bid, to be entered as a credit thereon ; and 
that said deputy sheriff had funds of his, Baldwin’s, in 
hand for the payment of the amount of his bid; complain. 
ant knew he, defendant, had settled the amount thus due by 
him, as was shown by complainant’s acts afterwards ; no per. 
mission was given complainant to enter on the land after the 
sale; any acts of ownership exercised on his part were un- 
known to defendant ; complainant knew that defendant, Bald- 
win, claimed the lot; it is denied that anything was said 
about antedating the sheriff’s deed ; since the sale, defendant, 
Baldwin, has sold the lot to said Denton; denies all fraud 
and confederacy. 

The answer of Samuel Denton states, that Denton bought 
and paid for the land, supposing Baldwin had a good title; 
he denied that complainant was in possession, but says that 
one Watson was in possession, being put there by said Bald- 
win shortly after the sale, and had continued in possession 
ever since, until he, Denton, bought the land. 

The answer of Freeman, former deputy sheriff, corroho- 
rates the statement of Baldwin in relation to the sale and 
the settlement by Baldwin, as stated, of the amount for 
which he bid off the land; Freeman also states that he sup- 
posed his successor in office had made a deed to Baldwin for 
the said lot. 

On hearing the motion to dissolve the injunction, on the 
coming in of the answers, the complainant offered to read to 
the Court an affidavit of said Watson, in which Watson sta- 
ted that he occupied said lot as the tenant of complainant 
for some years previous to the preceding Christmas, and had 
not held under any other person. 

The Court rejected the affidavit, and complainant excepted. 

The Court, after argument, passed an order dissolving the 
injunction, and complainant excepted. 





Seasber’ , for plaintiff in error. 


Dove.ass & Dove.ass, contra. 
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By the Cowrt—STEPHENS, J., delivering the opinion. 


These answers most distinctly swear off all the possible 
uity in this bill, with the affidavit of Watson included, 
and the injunction was properly dissolved. 





MASON, DICKINSON & CO. vs. CARHART, BRO- 
THER & CO. 


The Justices of the Inferior Court have power, on application to them by 
a defendant in ca. sa. who isin jail, to order his discharge, when it ap- 
pears that the plaintiff in ca, sa. has failed to give security for the 
weekly payment of jail fees; and to order the discharge without any 
notice to the plaintiff in ca. sa., except where the defendant has gone 
to jail after being surrendered by sureties. 


Motion, etc., from Baker county. Decided by Judge AL- 
LEN, May Term, 1860. 


The plaintiffs in error having severally been arrested by 
the sheriff of said county on three ca. sas., one of which was 
in favor of Carhart, Brother & Co., all issuing out of the Su- 
perior Court, petitioned the Inferior Court for their discharge 
on the ground, that none of the parties plaintiffs or their at- 
torneys at Jaw resided in said county, and that they had failed 
to give bond for the maintenance of defendants in terms of 
the statute in such cases made and provided. 

The Inferior Court at Chambers entertained the petition, 
and ordered the defendants to be discharged upon the 
grounds stated, and afterwards, at the July Term of said 
Court, counsel for Carhart, Brother & Co. moved said Court 
to vacate the order discharging the defendants, because the 
eres were not in jail, were not brought before the Court 

y habeas corpus, and because no notice was served on the 
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plaintiffs or their counsel of such application; because want 
of residence of said parties in the county was no ground for 
discharge, and because the Court had no jurisdiction of the 
case. 

This motion was refused by the Inferior Court. 

Afterwards, at the May Term of the Superior Court, coun- 
sel for Carhart, Brother & Co. moved a rule against defend- 
ants, requiring them to show cause why they should not be 
arrested on said ca. sas. They shewed, in answer, the fore- 
going proceedings. 

After hearing the motion, the Court passed an order de- 
claring the proceeding of the Inferior Court null and void, 
and directed said ca. sa. to proceed as though no such pro- 
ceedings had been had. 

Counsel for defendants excepted thereto, and assign the 
same as error. 


Lyon, for the plaintiff in error. 


Hines & Hopps, contra. 
By the Court,—STEPHEns, J., delivering the opinion. 


These defendants in ca. sa. were discharged by the Jus- 
tices of the Inferior Court on petition to them, upon the 
ground that the plaintiffs in ea. sa. residing out of the coun- 
ty, had failed to give security for the weekly payment of 
jail fees. The Act of 1803, Cobb Dig., 382, authorizes the 
Justices of the Inferior Court to do just what these Justices 
did, without notice to plaintiffin ca. sa., and without habeas 
corpus, but simply upon application. The Act manifestly 
contemplates no notice. Notice could have no effect, for no 
excuse for the failure to give security can avail. The dis- 
charge is to be ordered on the simple fact of the failure. 
There is another Act of 1845, Cobb Dig., 391, which does 
require notice, under different circumstances from those con- 
templated by the Act of 1803, when notice is very proper, 
and where action without notice would be very unjust. 
When the defendant in process, whether mesne or final, has 
given security, and has been delivered up by his sureties, 
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then he cannot be dicharged for failure to secure jail fees 
without ten days’ notice to the plaintiff. A creditor is not 
required to provide for the jail fees of his debtor when the 
debtor is not in jail, and when he afterwards gets in jail by 
the act of his sureties, the creditor ought to have notice of 
the fact before he is required to make provision for it. But 
there is no reason for notice, and no notice is required when 
the debtor goes to jail as soon as he is arrested. The plain- 
tiff who orders the arrest knows the fact. We think the 


judgment of the Inferior Court was right, and that the judg- 


ment of the Superior Court, in effect reversing the other, 


was wrong. 
Judgment reversed. 





SMITH vs. BELL. 


‘‘McIntosn, 8d February, 1855, 
“Mr, Tenperson Smita, Esg.—Sir: If Henry Weaver should pur- 
chase any of the negroes of Langford’s estate, I expect to stand his 
security if he desires it, and will be taken; andI shall not be present 
on your sale day, but will attend to it at any time. 
Yours, respectfully, (Signed) 
‘Sampson Bett.” 
Weaver having bought property upon the credit of this letter at Lang- 
ford’s sale, and Bell, when called upon, refusing to become his secu- 
rity: Held, That the letter was actionable. 


Assumpsit, in Webster Superior Court. Tried before 
Judge PerKrns, at March Term, 1860. 


This was an action of assumpsit brought by Tenderson 
Smith, as executor of James Langford, deceased, against 
Sampson Bell, on the following written instrument or letter, 
viz: 
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“MoIntosH, February 3d, 1855, 


“ Mr. Tenderson Smith, Esq.—Sir : 


“Tf Henry Weaver should purchase any of the negroes 
of Langford’s estate, I expect to stand his security, if he de- 
sires it, and will be taken; and I shall not be present on 
your sale day, but will attend to it at any time. 

“ Yours respectfully, 
“Sampson BE,” 


The declaration alleged that the negroes of the estate of 
Langford were sold by the plaintiff, as executor, on the 3d 
day of February, 1855, and that a negro woman named 
Jane, and her child, was put up to the highest bidder, and 
bought by the said Henry Weaver at and for the price of 
thirteen hundred dollars; that plaintiff delivered said ne- 
groes to Weaver ; that the terms of said sale were a credit 
till 25th December, 1855, with notes and two approved sure- 
ties; that Weaver gave his note for the purchase-money with 
Henry Spear as one of said sureties; that plaintiff after- 
wards called on Bell to sign said note as surety, which he re- 
fused to do, whereby plaintiff is damaged, etc. 

To the declaration defendant demurred on the ground, 
that the facts therein stated and set forth constituted no cause 
of action. 

After argument, the Court sustained the demurrer and 
dismissed the action, and counsel for plaintiff excepted. 


BLANDFORD & CRAWFORD, and E. W. MIL.eEr, for plain- 
tiff in error. 


McCay & HAwkKIns, contra. 
By the Court.—LumMPKIN, J., delivering the opinion. 


We think the letter written by Bell actionable. The case 
of Laurason vs. Mason, 3 Cranch, 492, 496, was more in- 
definite than this. Yet the Supreme Court of the United 
States held the writer of the intrument bound. And we 
concur in the opinion of Chief Justice Marshall, who said 
in that case: “ This letter was intended to give credit to 
the person to whom it was addressed, and the writer is 
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bound by every principle of rectitude and good faith, to ful- 
fill the expectation thus raised, and which induced the plain- 


tiff to part with his property.” 





HARDEE vs. WILLIAMS AND APPLEWHITE. 


1, When the question submitted to the jury is one of fact only, the Court 
will reluctantly disturb their verdict. 

2. Where the party to the case is the only witness, and his testimony 
makes out the case of his adversary, and then states matter in rebuttal 
or avoidance, it is competent for the jury, under the Act of 1857, to 
credit the first statement against the party, and disregard that in his 


favor. 


Fi. Fa., and Issue of Payment, in Terrell Superior Court. 
Tried before Judge PERKINS, at November Adjourned Term, 


1859. 


There was an issue made up in this case to try the ques- 
tion whether the fi. fa. in favor of plaintiff in error against 
defendants was paid off and discharged or not—the issue 
being formed at the instance of other creditors of defend- 
ants, 

On the trial, the following transfer of the fi. fa. was put 
in evidence: 


“ NoBLE A. HARDEE 
vs. Fi. Fa. from Terrell 


MatTHEew WILLIAMS & Superior Court. 
G. W. APPLEWHITE. 


“ Moses H. Baldwin has paid the sum of one hundred and 
twenty-nine 91-100 dollars on the above stated fi. fa., under 
the agreement that the same is not to be discharged, but that 
he has the right to control said fi. fa. and judgment in the 
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name of the plaintiff for the purpose of reimbursing himseif 
fully thereby-—10th September, 1867. 
(Signed) “Vason & Davis, 
“ Plaintiff’s Attorneys,” 


Defendants then introduced Moses H. Baldwin, who tes- 
tified, that he had a settlement with Matthew Williams in 
1857, and he thinks, after the transfer of the fi. fa.; it was 
at or after Fall Court, 1857; paid Williams some money in 
that settlement; does not recollect how much; to the best 
. of his recollection, this fi. fa. was not included in the set- 
tlement, but would not swear positively that it was not; af- 
ter the transfer of the fi. fa. the same with the transfer was 
placed by witness in an old pocket book that he did not use 
much, and after the settlement with Williams, found said fi, 
fa. and went to Williams and asked him whether it was in- 
cluded in the settlement; Williams did not auswer; at the 
said settlement, witness turned over all the papers that were 
setiled to Williams, which did not include said fi. fa. ; the 
settlement was final for all papers turned over, subject to 
correction for any mistake; he did not believe this fi. fa. was 
included in the settlement; it was understood that any errors 
in the settlement were to be corrected ; this fi. fa. was paid 
by witness for the purpose of relieving the sheriff. 

The jury found the issue in favor of defendants. Where- 
upon, counsel for plaintiff moved for a new trial on the 
ground, that the jury found contrary to law and the evi- 
dence, and contrary to the charge of the Court in this: that 
if the jury believe from the evidence that the fi. fa. was not 
included in the settlement between plaintiff and defendants, 
then they must find for the plaintiff. 

The Court overruled the motion, and counsel for plaintiff 
excepted. 


Srrozier & Sirs, for plaintiff in error. 
Dove.ass & Dove.ass, contra. 
By the Court.—LuMPKIN, J., delivering the opinion. 


The only question in this case is, whether the execution 
transferred by the attorneys of Hardee to Baldwin was sat- 
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ished? And Baldwin himself, the assignee, was the only 
witness examined on the trial. He admits, that subsequent 
to the transfer of the fi. fa. to him, he had a settlement with 
Williams, and that upon that settlement he paid over some 
money to Williams. He cannot swear positively whether 
the execution was included in the settlement or not. He 
thinks it was not, and assigns reasons why he thinks so. So 
uncertain, however, was he about it, that he called on Wil- 
liams to know whether the fi. fa. was included in the settle- 
ment, and he says Williams refused to answer. The jury 
found the execution satisfied ; the Judge refused to grant a 
new trial, and we do not feel constrained to overrule his judg- 
ment, 

The Act of 1857, authorizing parties to be examined at 
common law, “under the same rules and regulations pre- 
scribed by law for other witnesses,” has the provision, “ and 
the testimony of the parties shall be entitled to such weight 
and consideration with the jury as they, under all the cir- 
cumstances, may see fit to give it.” 

It was competent for the jury to believe so much of the 
testimony of Baldwin as proved the settlement between Wil- 
liams and himself, and disregard or disbelieve the reasons 
he assigned why this execution was not included and paid. 





WALL et al., vs. SHIPPARD AND CHAMBLISS. 


When a case is reached against a garnishee who has not answered, he is 
entitled to be called ; and if he then appear and depose, it is in time. 
And were it otherwise, if the plaintiff enters up judgment against the 
garnishee for the amount admitted in his return, that will amount to a 
waiver of the irregularity. 


Garnishment, from Marion Superior Court. Decision by 
Judge WorRILL, September Term, 1859. 


A summons of garnishment was served on John T, Cham- 
bliss, requiring him to answer at March Term, 1859. The 
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garnishee having failed to answer at that Term, the case wag 
continued. On the second day of the next Term of the 
Court, the case having been regularly called, and no answer 
having then been filed, it was moved to enter up judgment 
against the garnishee, Chambliss, for the full amount of 
principal, interest and costs due on the judgment held by the 
plaintiffs, The Court refused the motion and allowed the 
garnishee to be called into Court, and to prepare and file his 
answer after being called and after coming into Court—to 
which counsel for plaintiffs excepted. 


EvaM & OLIVER, for plaintiffs in error. 
BLANDFORD & CRAWFORD, contra. 
By the Court.—LumPKIN, J., delivering the opinion. 


We cannot doubt but that the Court was right in allow- 
ing the garnishee to be called for the purpose of answering 
the summons. And this case differs from the one cited by 
counsel as decided by this Court in this: That there the case 
was called in its order, and neither the principal nor the se- 
curity appearing, judgment was entered up upon the bond 
against both, which the Court very properly refused to have 
vacated on account of the subsequent appearance of the par- 
ties. 

But here no judgment had been entered. The garnishee 
answered when called, and filed his return to the summons, 

But apart from this, the plaintiffs’ counsel entered up 
judgment against the garnishee for the amount admitted by 
him to be due. Has he not waived his objection to the ir- 
regularity of the proceeding? It would seem so. 
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cocK AND THOMPSON vs. BROWN & CARMI- 
CHAEL. 


R. borrows $1,000 00 of B., and promises to return it in ten days or send 
B. a note for $5,000 00 which he holds on C.: Held, That in the ab- 
sence of positive proof as to the nature of the transaction, it will be 
construed into a security for the $1,000 00 borrowed, and not an ab- 
solute transfer of the $5,000 00 note. Equity would relieve against 
such a contract, if satisfactorily proven; the ten days within which the 
money was to be returned, not being of the essence of the agreement. 


New trial, from Sumter County. Decided by_Judge AL- 
LEN, at October Term, 1859. 


The plaintiffs in error brought an action of complaint to 
recover from defendants a promissory note for $5,350 00, al- 
leged to have been in the possession of the latter, to which 
the former claimed title by transfer from the payee, James 
R. Rouse. G. C. Carmichael was the maker of it. 

On the trial, plaintiffs put Henry H. Brown, one of the 
defendants, on the stand, who testified: That he had seen the 
original note sued for in possession of defendants ; the payee, 
Rouse, came to witness at his place of business at Americus, 
and said he must have $1,000 00 and asked witness to let 
him have it, and stated that he would send it back by G. C. 
Carmichael, who was then at the plantation, he, Carmichael 
had a short time before purchased of said Rouse, and where 
Rouse then resided, and who would return it in the course of 
ten days, or in the event he should not do this, he would 
give witness a promissory note due by Carmichael to Rouse 
or the paymeut of his land; witness let Rouse have the 
$1,000 on the above terms. (Described the note in contro- 
versy.) When Carmichael returned, which he did in a few 
days, he did not bring back the money, at which witness was 
much surprised, and he was informed by Carmichael, that he 
had not seen Rouse. About two weeks thereafter, witness 
met Rouse in the street, and when witness got within speak- 
ing distance of him, Rouse ran his hand in his pocket and 
took out a sheet of paper wadded up, and stooped down and 
unrolled it upon his knees, and what witness saw was the 
promissory note that Carmichael had given him for his land 
and negroes; and. Rouse then tore off the top note and re- 
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marked, that he always had been as good as his word and 
would remain so, and gave witness the hote—being the note 
in controversy. Rouse never afterwards set up any claim to 
the note to witness, and witness always claimed the note, 
Witness never afterwards saw Rouse to have any conversa- 
tion with him. Witness considered Carmichael good at the 
time he took the note of Rouse; a day or two before this 
suit was brought, plaintiffs and Mr. Hawkins came to him 
with a roll of money and demanded the note, and offered to 
pay back the $1,000.00 and interest thereon; witness then 
agreed to waive all legal formalities as to demand, tender, ete, 

Plaintiffs also put in evidence an order from Rouse, the 
payee, to Brown & Carmichael in favor of plaintiffs for said 
note—the latter to pay up the $1,000 00 advance, Plain- 
tiffs then closed. 

There having been a verdict for defendants, plaintiffs 
moved for a new trial on the ground, that the verdict was 
contrary to law and evidence; which motion was overruled 
by the Court, and counsel for plaintiffs excepted. 


McCay & Hawkins, for plaintiffs in error. 
B. HI, for defendants. 
By the Court, LuMPKIN, J., delivering the opinion. 


We think the verdict strongly and decidedly against the 
evidence in this case. Indeed, we see no proof whatever that 
Rouse intended to transfer absolutely the $5,000 00 note for 
the $1,000 00 which he borrowed of Brown. It should be 
clear and unequivocal proof to support such a transaction. 
When he got the money, he promised to return it in ten days, 
or send the $5,000 00 note by Carmichael—neither of which 
he did; but the first time he met Brown, he handed him the 
note, with the declaration that he meant to be as good as his 
word, . 

And now, it is insisted, that instead of treating this note 
as security, only, for the money borrowed, Rouse is to be ad- 
judged to have forfeited $5,000 00 for not returning the 
$1,000 00 in ten days, which he borrowed. Equity would 
relieve against such a contract if actually made. 

The plaintiffs, as holders of this note payable to bearer, 
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were entitled to sue in their name, not thereby depriving the 
defendants of any rights of defense which they might have 
against Rouse. 





BROWN vs. BRADFORD et al. 


In an action on a sheriff’s bond for a breach of his official duty, his 
sureties may avail themselves of a prior judgment, rendered in favor 
of the sheriff on a rule for the same alleged breach of duty. 


Debt, in Muscogee Superior Court. Tried before Judge 
Worri.t, at November Term, 1859. 


This was an action of debt brought by the Governor of 
the State of Georgia, for the use of Ann Adams, executrix 
of Patrick Adams, deceased, against William H. Lamar, 
Sheriff of Muscogee county, and James H. Bradford and 
others, the sheriff ’s securities on the official bond of said 
sheriff. 

The declaration states, that at the February Term, 1856, 
of the Inferior Court of said county, the said Ann Adams, 
executrix as aforesaid, recovered a judgment against Wil- 
liam B. Brown for $284 73, besides interest and cost, upon 
which a fi. fa. issued, returnable to August Term, 1856, of 
said Court; and that said fi. fa. was placed in the hands of 
said Lamar, as sheriff of said county, who failed and neg- 
lected to execute and return said fi. fa. to the Return Term 
thereof. 

There was a second count in the declaration, that said 
Lamar collected of said Brown the full amount of said fi. fa. 
which he fails and refuses to pay to plaintiff, although re- 
quested so to do. 

The defendants pleaded the general issue, but in their de- 


fense relied upon a former proceeding, verdict and judgment 
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had upon a rule taken out by the same plaintiff against the 
sheriff, to shew eause why he should not be attached for not 
paying over the money collected on this fi. fa. 

Lamar, the sheriff, died pending suit, and the action pro. 
ceeded against the securities. 

At the trial, plaintiff offered and read in evidence the 
sheriff ’s official bond. He next introduced in evidence the 
fi. fa., with the entries thereon, He further proved a de- 
mand upon the sheriff, before suit was brought, for the money, 
and here plaintiff closed. 

Defendants then offered in evidence the rule nisi against 
the sheriff, his answer thereto, the traverse of the answer by 
plaintiff, the issue, verdict and judgment—which verdict and 
judgment were in favor of the sheriff. The plaintiff objected 
to the introduction of this evidence, which objection was 
overruled by the Court and the testimony admitted, and 
counsel for plaintiff excepted. 

Plaintiff admitted that the rule nist and proceedings there- 
on referred to the same fi. fa. which was the foundation of 
this action. ' 

The Court charged the jury, that the verdict and judg- 
ment in the proceedings upon the rule against the sheriff, 
was a bar to the present cause of action, and that plaintiff 
could not recover—to which charge plaintiff excepted. 

The jury found for the defendants ; whereupon counsel for 
plaintiff tendered their bill of exceptions, assigning as error 
the rulings and charge aforesaid. 


JOHNSON & SLOAN, for plaintiff in error. 


WILEY WILLIAMS, contra. 


By the Court—StTEPHENS, J., delivering the opinion. 


The sole question here is, whether or not the sureties of 
the sheriff can avail themselves of the former judgment 
in favor of their principal, they not being parties to that 
judgment. We think they can. The sheriff could, beyond 
doubt, protect himself by the judgment, and when he is 
clear, we think his sureties are clear. The responsibility is 
for his default, and he is in default when he acts against the 
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judgment of the Courts, and not when he acts in conformity 
with them. He was notin default in refusing to account 
again for this money, after there was a judgment of the pro- 
er Court that he had already accounted for it once, and was 
not bound to account for it any more. 
Judgment affirmed. 





MOUNTAIN vs. ROWLAND & ANSLEY. » 


Where a plaintiff dismisses his action during vacation, under the Act of 
1843, and the Clerk neglects to make entry of the fact, the omission 
may be cured at the next term of the Court, by a nunc pro tunc entry. 


Complaint, in Sumter Superior Court. Tried before Judge 
ALLEN, at April Term, 1860. 


This action was brought by Rowland and Ansley, the de- 
fendants in error, against. Miles Mountain, to recover the 


- amount claimed to be due on an account. 


In the progress of the trial, the defendant offered to pruve 
by the attorney of the plaintiff in the action, that a suit for 
the same cause of action had been commenced prior to the 
present suit, and was still pending between the same parties. 
The competency of the witness was objected to, and sustained 
by the Court, on the ground that all he knew of the matter 
came to his knowledge as plaintiff’s counsel. 

Defendant then put in evidence an order, which appeared 
of record, which stated the case between said parties, and 
dismissed the same at April Term, 1860. 

Plaintiffs then introduced A. J. Ronaldson, Clerk of said 
Court, to prove that the suit to which the order—put in evi- 
dence by defendant—related, was dismissed in vacation prior 
to the commencement of the present suit; and that he for- 
got to make the entry. To which defendant objected—there 
being no entry on the Bench docket, or on the minutes of the 

Vou. xxx—60. . 
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Court, showing such dismissal by the Clerk, but both cages 
stood open unstricken on said docket at April Term, 1860, 
The Court overruled the objection and admitted the eyj. 
dence ; and an order was then passed reciting the facts and 
requiring the former order to be entered on the minutes of 
the Court nunc pro tune. To which defendant excepted, 


Worritut & Hawkins, for plaintiff in error. 
A. R. Brown, contra. 
By the Court.—LuMPkKIN, J., delivering the opinion, 


By the Act of 18438, (Cobb’s Digest, 475) plaintiffs are au- 
thorized to dismiss their actions during the vacation of the 
Superior, Inferior, and other Courts, on the same terms they 
are now authorized to dismiss actions at the regular terms of 
said Courts: ‘ Provided, That such dismissal shall be first 
entered on the docket by the Clerk of the Court in which 
said suit may be pending during the vacation of said Court.” 

It is not denied but that all was done which the law re- 
quires to be done by the plaintiff in this case, but the Clerk, 
as he states, omitted to make the entry in his office as re- 
quired by the statute. We think the Court was right in al- 
lowing the entry to be made nune pro tune. 
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KETCHENS vs. HOWARD. 


1. When to an equity charged in a bill, the defendant only interposes a 
denial upon his information and belief, the injunction will not be dis- 
solved. 

9, An injunction will be totally, or partially, dissolved according to the 
exigencies of the case. 


Motion in Equity, from Terrell Superior Court. Decided 
by Judge Perkins, May Term, 1860. 


This was a bill filed by John T. Howard, alleging that on 
the 10th day of January, 1860, he purchased of the plain- 
tiff in error, a settlement of land, consisting of four lots, in 
said county, for $i1,000 00, for which he gave him his four 
notes of $2,750 00—each payable in one, two, three and four 
years respectively ; that directly after the purchase, Ketch- 
ens delivered to him a deed executed by Moses H. Baldwin, 
when a question arose as to the true character of the deed, 
complainant saying it was only a quit claim deed, which 
Ketchens admitted, but stated that Baldwin had agreed to 
make defendant a warranty deed, and that he would get him 
to execute such a deed. Upon the faith of this assurance, 
complainant consented to give his notes, which he would not 
have done, defendant being a man of limited means, and un- 
able to respond upon a warranty. Complainant charges that 
Ketchens has failed to get said warranty deed, and that he 
has recently ascertained there are fi. fas. to the amount of 
some $8,000 00 or $9,000 00, to the payment of which the 
land is subject ; and that there are two fi. fas. amounting to 
some $2,500 00. against Mathew Williams, which have re- 
cently been levied on the land; that complainant had no 
knowledge of these incumbrances when he purchased. There 
are other fi, fas. amounting tu some $4,000 00 or $5,000 00, 
levied on said land; and that Baldwin has interposed his 
claim, It is further charged that the land is subject to these 
fi. fas. and that Ketchens intends to transfer complainant’s 
notes, so that he will not only have to pay them but lose 
the land also; that he is willing and desirous of paying his 
notes when due, provided they remain in the hands of de- 
fendant, so that when said land is subjected to the payment 
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of said fi. fas. and complainant has to pay them off, such 
payment shall be pro tanto a payment of said notes, 

Prayer for an injunction to restrain defendant from trang. 
ferring complainant’s notes, etc. 

The defendant, Ketchens, filed his answer, admitting the 
bill in substance as above stated, except that he denied that 
complainant knew nothing of the incumbrances referred to: 
that he knew at the time of the trade, that the land wag . 
litigation; he denied agreeing to get a warranty deed from 
Baldwin; that complainant had seen Baldwin before the 
trade; heard what he had to say about it, and knew he would 
not execute such a deed; that complainant had agreed to 
take defendant’s warranty deed at the time of the trade, re. 
marking, as he did, that he could not be hurt, as he consid. 
ered the land worth all of $20,000 00. 

Upon the coming in of the answer, counsel for defendant 
moved to dissolve the injunction, on the ground that the 
equity in the bill had been sworn off by the answer. 

The Court refused the motion, and counsel for defendant 


excepted. 


By the Court.—LuMPx1n, J., delivering the opinion. 


After carefully considering the testimony in this case, our 
conclusion is to affirm the judgment of the Court below re- 
fusing to dissolve the injunction to this extent, namely, that 
Ketchens be permitted to trade, or otherwise dispose of the 
notes given to him by Howard for the land after the same 
fell due, and as each note becomes due, so that the holder or 
transferee trading for them after maturity, be chargeable 
with all the equities existing between the original parties. 

One of the main equities set up in the bill, to-wit: that 
the complainant was ignorant of the judgment lien on two 
lots, and that this fact was not known to him when he traded 
for the land and gave his notes; is only denied by the defen- 
dant to be true upon his information and belief. 
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ROBINSON vs. THOMPSON & CO. 


An execution creditor can not be enjoined from the sale of his debtor’s 
property upon the ground that there are claims to it which will cause it 
to go off ata reduced price. : 


In Equity, in Muscogee Superior Court. Decision on de- 
murrer by Judge WoRRILL, at November Term, 1859. 


This was a bill filed by Alexander J. Robinson, adminis- 
trator of Seymour R. Bonner, deceased, against D. B. Thomp- 
son & Co.; and the object of the bill was to enjoin the de- 
fendants from selling certain real estate in the city of Colum- 
bus, under an execution in favor of defendants, founded upon 
a Mechanic’s Lien as provided by Act of the General As- 
sembly, giving mechanics and others a prior lien on proper- 
ty in certain cases. The bill alleged that Bonner’s estate was 
insolvent ; that complainant had filed a bill against creditors 
to marshal assets, etc., but being advised, and believing that 
defendants claim and lien were paramount to all others, and 
could at all events be satisfied out of the property upon 
which their lien attached, they were not made parties to said 
bill, 
The bill further states that defendants had levied the exe- 
cution on said property, and claims thereto had been inter- 
posed ; and that if said property, under the claims and liti- 
gation pending and hanging over it, were exposed to sale, it 
would be sold at a great sacrifice, and the creditors and estate 
of Bonner injured and seriously damaged. The bill, there- 
fore, prays that defendants be restrained and enjoined from 
selling said property under their execution, until the claims 
hanging over the title may be cleared away, and the claims 
and rights of all parties thereto adjudicated and determined, 

To this bill defendants demurred, and also filed their an- 
swers, 

The Court, after argument, @ustained the demurrer, dis- 
solved the injunction, and dismissed the bill. To which de- 
cision counsel for complainant excepted. 


Incram & Russe x1, for plaintiff in error. 


Downing, contra. 
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By the Court.—StEepPuHEns, J., delivering the opinion, 


The case made by this bill is, that the defendants in it are 
pursuing their right of proceeding as execution creditors to 
sell the property of their debtor, but that certain claims to 
the property have been interposed, casting a cloud upon the 
title, and rendering it probable that the property will bring 
less than its value, to the injury of other creditors of the 
same debtor, the debtor being insolvent. If the bill means 
that the claims have been legally interposed under the claim 
law, then they must be adjudicated or abandoned before there 
can be a sale, and the cloud will be removed. In that view, 
there is no need for the bill. If the bill means that the 
claims have not been legally interposed, then the proposition 
is to restrain the sale till the title shall be cleared from the 
cloud formed by people’s talk against it. Such clouds are 
very flimsy, and are also of very uncertain and uncon- 
trollable duration. . On this view, there is great injustice in 
the bill. On either view, we are clear that the Judge was 
right in sustaining the demurrer and dissolving the injune- 
tion. 

Judgment affirmed. 





RODGERS vs. RUSHIN. 


Where an executor dies pending a suit in equity against him, in which 
the complainants are attempting to fix a personal liability upon him on 
account of an alleged devastavit of the estate of his testator, it is pro- 
per that his representative shou@ be made a party to the proceeding. 


In Equity, in Macon Superior Court. Decision on motion 
to make parties, by Judge Lamar, March Term, 1860. 


Joel F. Rushin et al., as legatees under the will of John 
Rushin, deceased, filed their bill in equity for discovery, ac- 
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count, distribution, etc., against John C. Rodgers, executor 
of John Rushin, deceased, and Cicero H. Young and John 
M. Felton, executor of Shadrach R. Felton, deceased, who, 
in his lifetime, was also executor of John Rushin, deceased. 

It was charged in the bill that John C. Rodgers, Shad- 
rach R. Felton, and William Rushin, who were appointed 
executors of the will of said John Rushin, deceased, all qual- 
ified, but that Rodgers and Felton took charge of the pro- 
perty, and, therefore, no decree was prayed for against Wil- 
liam Rushin. The object of the bill was to recover what 
was due complainants as legatees under said will. 

Pending this suit, John C. Rodgers, one of the defendants, 
died, and his widow, Mary C. Rodgers, was appointed admin- 
istratrix on his estate. 

Scire facias was served on her to make her a party defen- 
dant in said bill, to which she objected. 

The Court passed an order requiring her, as administra- 
trix, to be made a party defendant, and to answer the bill 
within four months thereafter, to which*she excepted. 


Wa. Y. HAnsELL, for plaintiff in error. 


BLANDFORD & CRAWFORD, contra. 


By the Court.—LuMPKIN, J., delivering the opinion. 


Ought Mary C. Rodgers, as administratrix of John C. 
Rodgers, deceased, to have been made a party defendant to 
the case? We think so. 

The bill was filed by the legatees of John Rushin, deceased, 
against John C. Rodgers, executor of John Rushin, deceased, 
and Cicero H. Young and John M. Felton, executors of 
Shadrach R. Felton, deceased, who, in his lifetime, was also 
executor of John Rushin, deceased, for discovery, account, 
and distribution. 

It is charged in the bill, that John C. Rodgers, Shadrach 
R. Felton, and William Rushin, were all appointed execu- 
tors of John Rushin, deceased; and that all qualified, but 
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that Rodgers and Felton took charge of the property, and 
therefore, no decree is prayed for against William Rushin, 
John C. Rodgers, one of the executors, having died, shall hig 
administratrix be made a defendant? The bill charges 
John C. Rodgers with a devastavit, that he had sold the 
whole of the property belonging to the estate of his testator, 
and converted it into money. It is altogether proper, there. 
fore, that his representative should be made a party toa 
proceeding which seeks to fix a personal liability upon his 
estate. 





LESTERJELLE vs. MAYOR & COUNCIL OF THE 
CITY OF COLUMBUS. 


A party summoned to answer for an offense committed against one ordi- 
nance, cannot be proceeded against and punished by another and a dif- 
ferent ordinance. 


Certiorari, in Muscogee Superior Court. Decision by 
Judge WorRRILL, at May Term, 1860. 


The plaintiff in error was summoned to appear before the 
City Council of Columbus for a violation of the City Ordi- 
nances under the forty-fourth section. The plaintiff in error 
was fined the sum of ten dollars. ‘The said Mayor fined said 
plaintiff in error under an Act of the Legislature passed in 
1858, after the enactment of the said forty-fourth section by 
said Mayor and Council; and, therefore, said plaintiff in 
error filed his petition for certiorari, which was returned and 
argued before Judge Worrill at the last May Term, 1860, of 
Muscogee Superior Court. 

The Court overruled said petition for certiorari, and dis- 
missed the same. Whereupon, said Henry L. Lesterjelle 
excepted, and now assigns the same for error. 











MACON, JUNE TERM, 1860. 937 
Staley vs. Matheny. 











J. M. RussE tt, for plaintiff in error. 


PEABODY, contra. 


By the Court, LumPKIN, J., delivering the opinion. 


This case is covered and controlled by the decision made 
at this Term in the case of the Mayor and Council of Co- 
lumbus against John D. Arnold. The ground being, that a 
party summoned to answer for an offense committed against 
one ordinance, cannot be proceeded against and punished by 
another and a different ordinance. And upon the further 
ground, that the offense, itself, was not charged with suffi- 


cient distinctness. 





STALEY vs. MATHENY. 


The payee of a promissory note agreed with the maker that if he would 
take up payee’s note, held by a third person, it should be received as 
payment upon his. This the maker did. The maker’s note was trans- 
ferred by the payee after it fell due: Held, That the maker was enti- 
tled to a credit by way of payment for the note of payee, which he had 


taken up. 


Complaint, in Lee Superior Court. Decision by Judge 
PEerKIns, at March Term, 1860. 


Matheny sued Staley ona note dated June 6th, 1855, for 
$370 00, payable to John C. West, or bearer, and due on the 
first day of January, 1856. Defendant pleaded that he had 
—_ paid said note in this way: that John C. West, whilst 

e held said note, agreed if defendant would take up two 
notes which said West owed one Haywood for the respective 
sums of $51 18 and $40 08, it should be regarded as pay- 
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ment pro tanto of the note sued on; that defendant took y 
the Haywood notes as per agreement, and that the plaintiff 
got the note sued on after it was due. 

On the trial of the case, plaintiff’s counsel moved the Court 
to strike out defendant’s said plea, which motion was granted 
by the Court, and defendant’s counsel excepted. 


F. H. West, for plaintiff in error. 
GREENLEE BUTLER, for defendant. 
By the Court, LuMpKIN, J., delivering the opinion. 


We can imagine no possible reason why the plea of pay- 
ment in this case was not good. None has been assigned. 





BALL vs. DUNCAN. 


There is no statute authorizing the Clerk to claim a fee of one dollor in 
advance for entering a case upon the motion docket. And it was not 
competent for the Judges in convention to enact such a rule. 


Motion, in Randolph Superior Court. Decided by Judge 
PERKINS, at May Term, 1860. 


James E. Duncan, by his counsel, proposed to enter a mo- 
tion to establish a lost fi. fa. on the motion docket of the 
Court below. The Clerk objected to entering the case until 
he was paid the sum of one dollar, claiming that he was en- 
titled to that sum under the rule of the Court. The Court, 
on motion, compelled the Clerk to enter the case, deciding 
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that he was not entitled to anything for entering that or any 
other case on the motion docket, and could not exact the pay- 
ment of one dollar from the party applying to have the case 


docketed. 
The Clerk (M. Ball) excepted to this ruling, and now as- 


signs it as error. 


Hoop, representing G. 8. & C. Rosrnson, for plaintiff in 
error. 


Dovatass & Dovue.ass, contra. 
By the Court.—LumPxKIN, J., delivering the opinion. 


If the Clerk is not entitled to the fee claimed by statute, 
and we know of none, it is clear that it was not competent 
for the Judges in convention, to enact such a fee. Be this, 
however, as it may, the fee, if due, is, in the language of the 
law, ‘Court cost ;” none of which can be claimed till the 
end of the case. This fee is exacted in advance of the ser- 
vice to be rendered. 





ROBERT vs. BOYNTON. 


A party on the record who, at the trial, has no interest in the event of 
the suit, may be examined as a witness. 


Complaint, in Dougherty Superior Court. Tried before 
Judge ALLEN, at June Term, 1859. 


The decision of the Court contains a statement of the fact 
and question in this case, 


By the Court.—LumpPxn, J., delivering the opinion. 


The only question in this case is, whether a party to the 
record, who has no interest at the trial, in the event of the 
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suit, can be examined? It was solemnly decided that. he 
could be in the case of the Central Railroad and Banking 
Company against Hines, Perkins & Co. 19 Ga. Rep., 203, 
And the same point has since been reaffirmed after the most 
thorough examination. The point, therefore, is no longer an 
open question in this Court. 





BENNETT vs. ODOM. 


1. Where the question is one of fact only, turning upon the credit of the 
witnesses, and there is ample testimony to support the verdict, it will 
not be disturbed—especially where material evidence, in the power of 
the defendant, has not been produced. 

2. If a defendant pleads a tender, and the jury find a larger sum due, 
the amount of money paid into the Clerk’s office by the defendant, and 
which he admitted to be due, may be ordered to be credited upon the 
judgment. 

Certiorari, from Clay county. Decided by Judge Krppoo, 

September Term, 1859. 


Zadock Odom commenced his action against James W. 
Bennett, on account, for $12 00 in a Justices’ Court. The 
defendant pleaded the general issue. 

On the trial, plaintiff therein testified that he hired Ben- 
nett some slaves in 1858, and that the account sued on ia a 
correct account of the amount of time that each slave worked 
for defendant; and that defendant never paid said account 
in fuJl, but there is a balance of $12 00 now due him there- 
on. The account of hire was kept in an almanac; that he 
went to defendant’s house twice for a settlement, but does not 
consider that they ever had a final settlement; never said he 
was satisfied with the settlement; said all the time there was 
a mistake of twelve days by defendant. 

Martin Bennett testified in behalf of defendant, that he 
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was present and heard plaintiff and defendant talk over their 
settlement, and thinks it was understood that defendant owed 
plaintiff six dollars ; was present all the time and did not 
hear plaintiff express any dissatisfaction as he considered it. 

George Williams also testified, that he was present and 
made the calculation, and it was then considered the defend- 
ant owed plaintiff six dollars ; did not hear plaintiffs say he 
was satisfied ; defendant would have paid plaintiff the six 
dollars at the time, but could not make the change; heard 
plaintiff say, when he left, there was some mistake. 

The jury having found for the plaintiffthe amount claimed 
by him, the defendant carried the case to the Superior Court 
by certiorari, when the Court ordered the same to be dis- 
missed and the six dollars paid by defendant, in Court on 
filing his plea credited on plaintiff’s judgment. Defendant’s 
counsel excepted thereto. 


CuLLens & TURNIPSEED, for plaintiff in error. 
Wetts & McLeEnpov, contra. 
By the Court.—LumPx1n, J., delivering the opinion. 


The amount of hire owing by Bennett toOdom was -pure- 
ly a question of fact, depending on the testimony of the plain- 
tiff on one side and two witnesses on the other. The jur 
have seen fit to give credit to the plaintiff. This they had a 
right to do, and the Circuit Judge has refused to disturb their 
verdict. We do not feel at liberty to control his opinion in 
this case. 

There was one great oversight on the part of Bennett, 
Odom swears that he noted down in an almanac the time the 
negros worked. This memorandum was used by the parties 
in both settlements. It was left with Bennett. At any rate, 
he could have had it on the trial. Why was it not there to 
compare with and correct, if erroneous, the account sued on 
by Odom ? 

We see nothing wrong in the direction given by the Judge 
in the case, 
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MOIESE vs. KNAPP. 


1. M. sues on a writ against K., returnable to May Term, 1859, of the 
Court. Service is duly acknowledged by the defendant, and process 
waived in April. The case is not docketed until November Term 
thereafter, when the parties appeal by consent: Held, That the defend. 
ant is not entitled to have the case dismissed upon the appeal, be- 
cause it was not docketed at the Appearance Term in May, 1859, 

2. Blank acceptances are binding upon the acceptor, there being no com 
plaint that the drafts were not filled out according to the agreement 9 
the parties. 


Assumpsit, in Muscogee Superior Court. Tried before 
Judge WorRILL, at May Term, 1860. 


This was an action of assumpsit by Knapp against Moiese, 
on acceptances by Moiese of certain drafts drawn on him by 
Knapp, amounting to about $1,172 21. The writ was return- 
able May Term, 1859, of Muscogee Superior Court, but 
upon being filled up, without being filed or entered in the 
Clerk’s office, service was acknowledged thereon by defend- 
ant, with the usual waiver of process and copy declaration 
and process, This acknowledgment bears date April 30th, 
1859. At the succeeding November Term of the Court, by 
consent of parties, the case was, by order of the Court, 
transferred to the appeal. At May Term, 1860, the case 
being called in its order on the appeal docket, defendant 
moved to dismiss it, on the ground that the writ had never 
been filed in office or entered upon the record, or appearance 
docket of the Court. The presiding Judge held that, inas- 
much as the cause had at the preceding term, which was the 
trial term at common law, been, by order of the Court and 
by consent of parties, transferred to the appeal, it was now 
too late for defendant to make the objection of want of file, 
etc., and refused the motion to dismiss, and defendant ex- 
cepted. 

Defendant then filed his plea, verified by his oath, that at 
the time his name was written across the face of the papers, 
and being the acceptances sued on, “ there was no drawer to 
the same, nor was the name of the drawer put there in his 
presence, or by his order; and that said bills were drawn to 
his order and not endorsed.” 
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To this plea plaintiff demurred. The Court below sus- 
tained the demurrer, and defendant excepted. 


Jones & JongES, for plaintiff in error. 
Jounson & SLOAN, contra. 
By the Court.—LumxPiy, J., delivering the opinion. 


Service was acknowledged in this case, and process waived 
in April, 1859. The case was not docketed at the ensuing 
May Term, nor until the ensuing November Term, thereaf- 
ter, when the case was carried to the appeal by consent. At 
the first term of the appeal, a motion was made to dismiss 
the case, because it had not been docketed at the appearance 
term. 

There are cases where the Courts from considerations of 
public policy, will allow advantages of this sort to be taken 
of a party. But whenever the case is sued out in time, and 
such is the undisputed fact here, we do not see that any great 
mischief can result from a failure to docket it, so far as the 
defendant himself is concerned. We express no opinion 
where the rights of third persons may be involved. 

As to the blank acceptances, we see nothing in that. Such 
things are not unusual. There was no abuse of confidence 
in this case. The instruments were filled out as they were 
intended to be. Even if they had not been, and third per- 
sons had innocenily got hold of them in the due course of 
business, the acceptances would have been binding. . 
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THE WATER LOT COMPANY vs. JONES, 


1. A verdict will not be set aside as being against the evidence, when the 
evidence is decidedly conflicting. 
2. A hypothetical charge, which has an injurious tendency, is error, 


Case, in Muscogee Superior Court. Tried before Judge 
WorRILL, at November ‘erm, 1858. 


Seaborn Jones sued the Water Lot Company for damages, 
alleging, that defendant had built a dam on the Chattahoo- 
chee river, which backed the water upon plaintiff’s mill and 
lands situated higher up said river, by reason whereof, the 
mill of plaintiff was obstructed and his land injured. 

On the trial of the case, the Court charged the jury; 
“That a permission from the plaintiff to the defendant to 
erect the dam complained of need not be established by di- 
rect proof, but if the jury should believe, from all the facts 
in evidence, that the plaintiff assented, acquiesced in, or 
permitted the same to be erected, then the plaintiff cannot 
recover.” 

The verdict was for the defendant, and plaintiff moved for 
a new trial on the grounds: 

Ist. That the verdict was against law and the evidence, 

2d. Because the charge of the Court above stated was er- 
roneous. 

The Court granted the motion and awarded a new trial, 
and counsel for the Water Lot Company now assign that 
judgment as error, and insist that the verdict was in accord- 
ance with the evidence, and that the charge of the Court 
was correct in principle, and supported by the proof. 

It is only necessary to give that portion of the evidence 
which it is claimed supports the charge of the Court, as the 
decision of the Supreme Court relates only to the propriety 
of that charge, and because the evidence is conflicting on the 
other material points in the case. 

1st. The first piece of evidence relied on to support the 
charge of the Court is the following agreement : 


“T do hereby agree that Dr. Ingersoll may raise his dam 
as high as may be necessary, provided he does not flow the 
water back so as to interfere with my works or the use of 
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them, and I do hereby renew to him the privilege heretofore 

given, of landing his flat and umber on my land on the riv- 

or above Columbus—this 22d February, 1839. 
[Signed ] “‘SEABORN JONES,” 


In connection with this agreement it appears that Inger- 
soll once had a dam on theriver. The record does, not. dis- 
close the exact place at which this dam was built, but it ap- 

rs that the dam did not extend across the channel of the 
river, but only to the channel.. The dam complained of by 
Jones was built, it seems, in 1845, by Jonathan Bridges for 
John H. Howard and Josephus Echols; and one witness 
says: That Ingersoll assisted in building it, and moved his 
mill to the west end of it. Another witness says: That 
Bridges once sent him to work on the dam, and instructed 
him to take some of the plank off the top of the dam to 
prevent it from backing the water upon Jones’ mill, which 
the witness attempted to do, but Smith Jeter and Major 
Howard stopped him. 

2d. The evidence shows that at the time Jonathan Bridges 
built the dam complained of, he was the lessee of Jones’ 
mill. The record does not show for what length of time his 
lease to Jones’ mill continued. 

3d. The record shows that the suit was instituted on the 
23d day of October, 1849, to recover for damage alleged to 
have been done during the years intervening between the 
years 1844 and the time when the writ was filed. 


Jounson & SLOAN, for plaintiff in error. 
SEABORN JONES, for defendant in error. 
By the Court.—SrepuEns, J., delivering the opinion. 


1. As to the point much discussed in this case, whether 
or not the plaintiff’s land was overflowed from the dam, the 
evidence was too conflicting to authorise us to say that the 
verdict ought to have been set aside, as being against the 
evidence. 

2. But we are satisfied that there was no.evidence to jus- 
tify the charge touching Col. Jones’ permission-to build the 
dam, and that the Judge was right in granting a new trial 

Vou. xxx—61, 
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on that ground. The permission to Dr. Ingersoll was not , 
permission to anybody else, and the permission to him wag 
only to raisea dam which already existed on the 22d Febru. 
ary, 1839, while this dam was built six years afterwards, 
Besides, his dam was a small affair, compared with this one 
his reaching only to the channel and this across it. How 
permission to one man to raise an existing little side dam 
can be construed into a permission to somebody else to build 
a dam across the stream six years afterwards, I cannot per. 
ceive. Nor can Col. Jones’ acquiescence in the building of 
the dam be inferred from the fact, that it was built by the 
lessee of his mill. There are some cases where a lessor may 
be presumed to acquiesce in what is done by the lessee on 
the premises leased, but surely the relation of lessee and 
lessor cannot raise a presumption in any case, that either 
party acquiescesce in acts done by the other off the premises, 
Nor can any acquiescence be inferred from the delay in 
bringing the suit. To say that delay in redressing an injury 
imports a consent to it, is to make the injury itself a justifi- 
cation of all its subsequent repetitions. 
Judgment affirmed. 





CLAYTON vs. BUSSEY AND FERRER. 


Equity will grant relief from an endorsement which, through mistake as 
to the legal effect of the words used, binds the endorsor to pay the note, 
when the true contract and intention was to write only such an endorse- 
ment as would convey the title without rendering the endorser liable. 


In Equity, from Stewart County. Decided by Judge 
PERKINS,,October Term, 1859. 


The plaintiff in error having been sued at common law 
as endorser of a promissory note, filed this Bill to enjoin 
that suit, and to reform the contract of endorsement as writ- 
ten on the note, so as to make it correspond with the agree- 
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ment of the parties, which the complaint alleged was, that 
he was not to be held liable on the endorsement. 

The bill presents the facts: On the 12th day of March, 
1856, one James P. Clayton made and delivered his prom- 
issory note for $325,00, payable by the first day of January 
then next, to John B. Clayton or bearer. On the 10th da 
of January, 1857, after the note fell due, and being still 
unpaid, John B. Clayton the payee, negotiated a transfer 
of the note for value to Zadock Bussey. But in order to 
convey title thereto to the transferee, the latter insisted that 
it was necessary, according to law, that the payee should 
endorse it. Clayton, the payee, supposing this to be the 
law, agreed to endorse it for this purpose, provided he was 
in no way to be held liable on his endorsement. This both 
parties agreed to and stated the agreement in presence of a 
witness. The transfer was written across the face of the note 
as follows : 


“T transfer the within note to Z. Bussey, this 10th Jan- 


uary, 1857. 
[Signed] J. B. Chayton.” 


Subsequently, Bussey having transferred said note by de- 
livery merely, to Camillus Ferrer, the latter brought suit in 
his own name against Clayton on said endorsement, and 
which suit was suspended by the injunction asked for in this 
bill. 

On demurrer, the Court ordered the bill to be dismissed 
for want of equity. 

To this decision counsel for complainant excepted. 


B. S. Worr111, for plaintiff in error. 

WIMBERLY & REDDING, contra. 

By the Oourt—StTePuHeEns, J., delivering the opinion. 

Ferrer having taken this note after it was due, holds it 
subject to such equitable defense springing out of the note 
or endorsement as could be made against it in the hands of 


his assignor. We have no doubt that the defense set up by 
this bill is good against that assignor, Bussey. The sub- 
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stance of the bill is, that the endorser mistook the legal 
effect of the form of endorsement which he used. He states 
that the contract between him and Bussey was, that there 
should be such an endorsement as would only transfer: the 
title, and not bind the endorser, and that in endeavoring to 
earry out that contract, he mistook the legal effect of the 
words he used. This Court has frequently held that mis. 
takes as to the legal effect of an instrument are relievable 
in equity. The doctrine is fully discussed in Lucas’ case, 
not yet in print, but decided at the Atlanta March Term, 
1860. 
Judgment reversed. 





GAULDEN ts. SHEHEE. 


The rule of damages for a false representation is, that there must be a 
reduction from the agreed price, in proportion to the article’s departure 
from the representation made of it. 


Assumpsit, in Decatur Superior Court. Tried before 
Judge ALLEN, at May Term, 1859. 


This was an action of assumpsit brought by Shehee 
against Gaulden on a promissory not for .$2,500—said note 
being part of the agreed price or purchase-money of a set- 
tlement of land lying on the Chattahoochee River, sold by 
Shehee to Gaulden. . The defense was, that in the negotia- 
tion and treaty for the purchase of said land, the plaintiff 
misrepresented the quality and quantity of the bottom land, 
which at the time of the purchase was overflowed, so that 
defendant could not survey or examine it. 

This case was before this Court once before, and a new 
trial awarded therein. 

Upon the new trial ordered by the Supreme Court, the 
case being called, the defendant moved for a continuance. 
The Court refused to consider the motion unless the defend- 
ant would state that the application for continuance was for 





2e 


Le 
i- 


; 
t 








MACON, JUNE TERM, 1860. 949 
Gaulden vs. Shehee. 











rovidential cause—the case having been already twice con- 
tinued by the defendant on the appeal. To which ruling 
counsel for defendant excepted. 

Plaintiff read in evidence the note sued on and closed. 

Defendant read in evidence the depositions of several 
witnesses, and examined, in open Court, others as to the 
representations made by plaintiff at the time of the trade 
of the quality and quantity of the bottom land, and as to 
other facts which he conceived material to his defence; but 
as no point is made upon this testimony, it is unnecessary 
to set it out more fully. 

The plaintiff, in reply, proposed to prove by two witnesses 
Crawford and O’Neal, that the land was worth as much 
at the time as the defendant agreed to give for it. Defend- 
ant’s council objected to this proof as irrelevant and illegal. 
The Court overruled the objection and allowed the witnesses 
to answer; and to this ruling counsel for defendant ex- 
cepted. 

The testimony being closed, the Court, among other things, 
charged the jury, that if the land at the time of the pur- 
chase was worth as much as the defendant agreed to give 
for it, then he was not entitled to any deduction from the 
note, although they might believe that plaintiff made the 
false representations charged and proved—to which charge 
counsel for the defendant excepted. 

The jury found for the plaintiff the full amount of the 
note, with interest and cost. Whereupon, counsel for defend- 
ant moved for a new trial on the grounds of error in the ru- 
lings and charges above stated and excepted, and upon the 
further grounds: 

Ist. That the verdict was contrary to law and evidence, 
and against the weight of evidence. 

2d. That the verdict was contrary to the charge of the 
Court in this: That if the jury believed from the evidence 
that the note sued on was given in part payment for a plan- 
tation purchased by defendant from plaintiff, which consisted 
in part of river bottom land, which was the principal in- 
ducement to the purchase, and that at the time of said pur- 
chase the bottom land was covered with water, so that the 
defendant could not inspect or measure it, and plaintiff made 
representations as to its quality or quantity which were false, 
and upon which representations defendant relied, and there 
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was in fact a less quantity of bottom land than was repre. 
sented, or of inferior quality or of less value than represented, 
then defendant was entitled to a deduction on the note, 

The Court, after argument, refused the motion for a new 
trial, and counsel for defendant excepted. 


G. R. Hunter & J. E. Bower, for plaintiff in error, 
McIntyrE & Youna, contra. 
By the Court—Srepuens, J., delivering the opinion, 


The contract of parties and not the opinion of witnesses, 
is the standard of value for the article sold and bought, tak- 
ing the article to be of the quality and quantity, or more 
generally, of the description given to it by the vendor. The 
agreed price is the price for the article as described, and 
there must be a deduction from that price whenever two 
things occur: when the article was really below the descrip- 
tion, and the description was given by the vendor without 
an honest belief in its truth, the deduction in price must 
be in proportion to the departure from the description. If 
the deficiency in the article detracts from its value one-half 
or one-tenth, one-half or one-tenth must be deducted from 
the agreed price For the reasoning in support of this rule 
of damages, I refer to the case of Hook vs. Dunn & Stovall, 
decided at Savannah during the present riding. This rule 
disposes of both charge and evidence, and it is unnecessary 
to consider the other points presented by the record. 
Judgment reversed. 
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MUSTIAN vs. JONES & BROOKS. 


A bill which alleges that a lot of land, of which the complainant was 
the true owner, was sold through misapprehension by the sheriff, the 
complainant offering to repair all the consequences of the mistake 
to the purchaser, and which alleges that the sheriff, at the instance of 
the purchaser, is about to turn the complainant out of possession, is a 
good bill, and ought to be retained for the equitable relief of injune- 
tion and cancellation. 


In Equity, in Muscogee County. Decision by Judge 
WorritL, at Chambers, 20th January, 1860. 


John L. Mustian filed his bill in Muscogee Superior 
Court, alleging that, he being the owner, and in possession 
of, lot number 93 in the city of Columbus, sold the same to 
one Israel F. Brown for seventeen hundred and twenty-five 
dollars, taking Brown’s note for the purchase-money, and 
giving him a bond to make titles to the land when said pur- 
chase-money should be paid; that Brown entirely failing to 
pay the note or any part of it, the complainant brought suit 
on the same in said Superior Court, and at the May Term, 
1859, recovered a judgment against said Brown on said note 
for seventeen hundred and twenty-five dollars principal and 
one hundred and seventy-one dollars and six cents interest to 
the date of judgment, with cost of suit; that after the ren- 
dition of said judgment, Brown becoming convinced that he 
could not pay for the lot, proposed to cancel the trade, which 
proposition complainant accepted, and the contract was re- 
scinded, and complainant’s bond for titles given up to him, 
and the judgment satisfied as to all but thecosts. Complain- 
ant rescinded the contract because he ascertained that Brown 
was insolvent ; that shortly after the cancellation of the trade, 
in the month of October, 1859, complainant took possession 
of said lot of land, according to, and in pursuance of, the 
terms upon which said contract was rescinded, and has held 
possession of the same ever since; that about the first of Oc- 
tober, 1859, Francis M. Brooks, then sheriff of said county, 
levied the i. fa. issued from the judgment aforesaid, on said 
lot as the property of said Brown, and advertised the same 
to be sold at Sheriff’s sale on the first Tuesday in November, 
1859; that on the day of sale, complainant, by his attorney, 
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enquired of John Ligon, who was then acting as deputy 
sheriff, (the principal sheriff being confined at home by sick. 
ness) if the said lot so levied on and advertised as aforesaid 
would be sold, and was informed by the said Ligon that the 
- property would not be sold in consequence of the illness of 
said. Brooks, the principal sheriff; that the enquiry was 
made for the sole purpose of giving the sheriff instructions 
not to sell said land under said fi. fa., because the contract 
between Brown and complainant had been rescinded, and the 
ji. fa. satisfied as aforesaid, and that complainant had _posses- 
sion of said land; that one G. J. Lloyd, who had been re. 
cently temporarily sworn as deputy sheriff, and of whose 
qualifications as such deputy sheriff complainant at the time 
of sale was wholly ignorant, put up and exposed said lot to 
sale in the absence of said Brooks, and Ligon and complain- 
ant, and in the absence of the fi. fa., and without any evidence 
of the existence of the same except the newspaper advertise 
ment of the sale; that complainant knowing that the fi. fa, 
was settled, and being informed as aforesaid that the lot 
would not be sold on that day, did not attend the sale, and 
did not file in the Clerk’s office any deed to said Brown for 
the lot, and said lot was therefore sold and bid off by R. J, 
Moses, Esq., for the nominal price or sum of one hundred 
dollars, said Moses, as complainant is informed and believes, 
announcing at the time of sale and before any bid was made 
for the land, that he either had a mortgage on said land or 
represented a mortgage claim, on the same, and being the 
only bidder, and making but one bid, bought said land for 
the price aforesaid of one hundred dollars, when the same 
was then worth two thousand dollars; that no mortgage was 
exhibited, and if any existed, complainant had no knowledge 
of the same whatever, and that the land sold for the nominal 
sum aforesaid in consequence of the representations of said 
Moses, that there was a mortgage lien or incumbrance on the 
land ; that, as complainant is informed, the said R. J. Moses 
has transferred his bid aforesaid to Seaborn Jones, and that 
the said sheriff, Brooks, has executed a sheriff’s deed, con- 
veying to the said Jones all the interest of Brown in said 
land, which interest complainant avers was nothing, as said 
Brown never had any title to the land, and had never paida 
dollar of the purchase-money ; that in the face of all the facts 
aforesaid, the said Jones is pressing the said Brooks to put 
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him in possession of said land, which the sheriff has notified 


complainant he will do, and which he will do unless enjoined 
by a Court of Equity. 

The prayer of the bill is, that the said Seaborn Jones and 
F. M. Brooks may answer the charge of the bill, and that the 

retended sheriff’s sale may be set aside, and the sheriff’s 
deed made by Brooks to Jones under the transfer of the bid 
of Moses may be delivered. and cancelled ; and for general 
relief. 
The complainant offers in his bill to refund the hundred 
dollars bid by Moses for the premises, ete. 

Defendants answered the bill and moved that the injunc- 
tion be dissolved, on the grounds, that the equity of the bill 
was fully sworn off by the answer, and that there was no 
equity in said bill. 

The Court, after argument, ordered the injunction to be 
dissolved, on the ground, that complainant had an adequate 
common law remedy. 

To which decision counsel for plaintiff excepted. 








Witey S. WiLLiaMs, Jounson & SLOAN, for plaintiff in 
error. 


JonEs & JONES, contra, 
By the Court.—STEePHEns, J., delivering the opinion. 


The Judge below dissolved the injunction upon the ground, 
that the complainant had an adequate common law remedy. 
We do not think so. The case made by the bill is, that the 
land was sold through a misapprehension, all the consequen- 
ces of which to the defendant the complainant offers to re-- 
pair; and further, that the sale conveyed no title there being 
none inthe defendant in fi. fa., and so the purchaser acquired 
only such title as would enable him to annoy the complain- 
ant, who is the true owner, without enabling him to recover 
the land—just such a title as ought to be suppressed by can- 
cellation and injunction, remedies which can be furnished 
only in a Court of Equity. 

Judgment reversed. 
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RENEW vs. BUTLER. 


A. conveys land to B., his brother-in-law, in trust for the separate use of 
his wife and children. B. and his family move off, leaving, A. to man- 
age the property, who, instead of renting it out, cultivates it himself 
accounting to the cestui que trust annually for the rent. The land ig 
sold under a small fi. fa. against B. for a sum less than one year’s 
value, and bid off to A. to whom the title is made: Held, That oceupy- 
ing the fiduciary relation which he did, and having full knowledge of 
the title, he cannot hold the land, but will be compelled to re-convey 
to the cestui que trust, upon being refunded the purchase—money paid 
at sheriff’s sale, and paid his commissions for the management of the 


property. 


In Equity from Sumter Superior Court. Tried before 
Judge ALLEN, April Adjourned Term, 1859. 


James Butler, as trustee for his wife, Mary Butler, filed 
his bill in equity against Timothy Renew, for discovery and 
account, 

He alleges, that in the year 1836, he and his wife being in 
possession of a certain parcel of land in said county, the de- 
fendant, Renew, the brother of said Mary Butler, executed 
to him in trust for his wife during her life, remainder to her 
children at her death, a deed of gift for the said parcel of 
land, and which was duly recorded ; that although the deed 
was in form a gift, yet the said Renew received from com- 
plainant a full valuable consideration therefor. 

It is further alleged, that the said complainant and wife 
being about to remove to Baker county, deposited said deed 
of gift with said Renew, and put him in possession of said 
land as their agent to take care of, rent out, etc., for them; 
that there were some thirty acres of the land then in a high 
state of cultivation; there were good improvements on the 
place, and the whole were worth $500 00. 

The bill charges, that said Renew failed to account for the 
rents, issues and profits thereof, and denies title in complain- 
ant, and prays for a discovery and account concerning his 
actings and doings in the premises. 

The answer of defendant admitted the facts stated in the 
bill in relation to the deed of gift, and the moving of com- 
plainants to Baker county; also, that defendant had been 
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uested ‘to rent out the land for complainants, and that 
he had done so and accounted to said Butler for said rent. 
He denies that he was appointed as complainant’s agent to 
look after the said land; admits the premises to have been 
worth some three or four hundred dollars. 

It is further stated, that in 1843, the premises were levied 
on by virtue of a fi. fa. against James Butler, when the 
latter tried to get him, defendant, to claim the same as his 
own property, which defendant refused to do—the same be- 
ing in fact the property of said James Butler, he having 

aid for it with his own means; that afterwards the land 
was sold by the sheriff at public sale and was bid off by 
William Mims, to whom the sheriff executed a deed there- 
for, and that he, defendant, afterwards, in the same year, in 

faith purchased the same from said Mims, receiving a 
deed therefor, under which he has claimed the land ever 
since in his own right; that said James Butler had notice 
thereof, made no objection, and ceased thereafter to claim or 
receive rent. Defendant did say, on several occasions, that 
he had purchased the land with the view of letting Mrs. 
Butler, who was his sister, have it back, as an act of broth- 
erly kindness and favor, and would have done so if applica- 
tion for it had been made in a reasonable time. 

On the trial, the complainant made proof of the value of 
the land and improvements, which corresponded with the 
statements in the bill; also, that the cleared part of the land, 
being in 1843 some fifteen or twenty acres, was worth about 
$125 00 per acre. 

Complainant here rested his case—the deed of gift having 
been previously put in evidence. 

The defendant then read in evidence the deed from the 
sheriff to William Mims, dated 4th day of April, 1843, duly 
recorded ; also, the deed from Mims to defendant, Renew, 
dated 31st day of October, 1843, recorded in 1834. 

Defendant then introduced Green M. Wheeler, who testi- 
fied: That he levied on and sold said land to William Mims, 
as sheriff, as stated in the answer of defendant; that Mims 
bid off the land at $25 00, and not $75 00, as erroneously 
stated in the deed to Mims; that at the time he executed said 
deed he heard Mims say, he, Mims, could make a specula- 
tion off the land, but would not, as he had promised defend- 
ant, Renew, to let him have the place, or that he would buy 
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it for him; defendant was not then present ; Mims also told 
witness at the sale, he had bid off the property for defend. 
ant, which was after the sale. 

Defendant also introduced William Thomas, who testified : 
That complainant and wife came to defendant’s house after 
their removal, and received the rent of the premises; that 
complainants never came or applied for the rent of said land 
after said sheriff sale, that he knew of; complainants moyed 
from Baker county out of the State in 1855-6 or ’7, not cer- 
tain when; that James Butler came regularly every year till 
Christmas, 1843, and received the rents, but did not come 
after that year; did not know of Renew giving any notice 
to Butler and wife of his claiming the property after the 
sale. 

The jury found for complainants the premises in dispute 
and $200 00 mesne profits. 

Thereupon, the defendant moved for a new trial on a num- 
ber of grounds. The Court overruled the motion, and coun- 
sel for defendant excepted. 

The only ground considered by this Court was the one, 
that the verdict was contrary to law and evidence—the other 
grounds not being properly certified. 


A. R. Brown, WARREN & WaRREN, for the plaintiff in 
error. 


McCay & HawkIns, contra. 
By the Court.—LumMpx1n, J., delivering the opinion. 


In 1836, Timothy Renew executed to James Butler, as 
trustee for his wife, Mary Butler, the sister of Renew, and 
her children, a deed to a tract of land in Sumter county. 

Some time thereafter, Butler and wife removed to Baker 
county, and Renew acted as agent in the management of the 
land. Instead of renting it out, he cultivated it himself, 
accounting to them annually for the rent. In 1843, the 
land was sold under a small fi. fa. against Butler—the date 
of the judgment is not shown—the probability is, that it 
was younger than the deed of trust—how much younger 
does not appear. One Mims bought in the land for Renew, 
took a sheriff’s deed, and gave a quit-claim deed to Renew. 
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This bill is filed by Butler and wife against Renew, offer- 
ing to refund the money paid by him, and praying for a de- 
eree for the land and an account for the rents. 

The jury rendered a decree in conformity with the prayer 
of the bill, deducting from the rents the purchase-money, 
and the commissions due Renew as trustee for his manage- 
ment of the property. A motion was made for a new trial 
and refused by the Court, and it is to reverse this decision 
that this writ of error is brought. 

It is insisted by Renew in his answer, that Butler and 
wife knew that the land was levied on, and that failing to 
take any steps to prevent the sale, he, as purchaser, should 
be protected ; especially after the lapse of time which has 
occurred in this case. 

How it might be between a stranger and the complainants, 
it is needless to enquire. Mr. Renew does not occupy that 
position. The mere fact of his buying the land through 
Mims and taking a deed from Mims is not such a repudia- 
tion of the trust as will entitle him to the benefit of the de- 
fense resulting from the lapse of time. Besides, he bought 
with full knowledge of the nature of the estate, and instead 
of knowing, as he says he did, that the property was liable 
for the debts of Butler, he knew that the contrary was true. 

For, by the deed which he himself executed, the land was 
conveyed to Butler to hold as the separate estate of his wife 
and children, and was not chargeable with Butler’s debts. 
He, by his own deed, thus passed the title, and occupying 
the fiduciary relation which he did to his sister, and her chil- 
dren, it would be most inequitable to allow him to benefit by 
this purchase. 

We do not feel called upon, then, to reverse the judgment 
of the Circuit Judge, which is in aecordance with justice and 
good faith. 
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BLACK vs. LEWIS et al. 


Whatever errors may have been committed, a new trial will not be granted 
when a different verdict, if rendered, would not be allowed to stand. 


Claim, from Dougherty county. Tried before Judge At- 
LEN, at December Term, 1859, Dougherty Superior Court, 


A fi. fa. in favor of William A. Lewis against Abraham 
A. Danforth was levied on two negroes named Titus and 
Biddy. Danforth, as agent for Robert C. Black, trustee of 
Danforth’s wife, lal that the property belonged to Mrs, 
Danforth—the claim being made April 28th 1858. 

The case was tried on the appeal at the term of Court above 
mentioned, and the Jury rendered a verdict subjecting the 
property, and found ten per cent. damages against the claim- 
ant for putting in the claim. 

The evidence introduced on the trial is as follows: 

The plaintiff, after offering his fi fa. with the levy there- 
on, proved, that the defendant in fi. fa., Danforth, was in 
possession of the negroes both before and after the judgment 
of plaintiff was obtained and that said Danforth had been in 
possession from the time he came to Albany until the levy 
was made. 

The claimant introduced and read in evidence a bill of 
sale from said Danforth to Henry H. Brown, dated August, 
28th, 1857, and conveying the negroes levied on to said 
Brown—the consideration stated being $1,80000. Claimant 
then read the testimony of John V. Price, whose statement 
was as followed: He has held various notes or drafts on A. 
A. Danforth, as acceptor of the drafts and owner of the 
notes. They were paid at various times by Danforth him- 
self, and one draft for $423 00 was paid by Brown & Carmi- 
chael, and he thinks another was paid by Henry H. Brown, 
but does not recollect the amount nor the time when paid. 

The testimony of Thos. H. Brown, taken by commission, 
was then read by claimant. Brown stated: That he had 
before seen certain notes annexed to the interrogatories in 
the possession of Henry H. Brown; he saw the note for 
1,005,00 about the 1st of November, 1856; does not recol- 
lect the exact time when he he saw the note for $1,256 00, but 
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thinks it was in the latter part of 1856, or early in 1857. 
He further stated, that the note for $1,005 00 was given by 
A. A. Danforth for money advanced to him by H. H. Brown, 
and that the note for $1,256 00 was given to H. H. Brown 
for a note held by John V. Price, made by Danforth, and 

yable to H. A. Scott, and which Price had shaved to 

rown ; such, the witness says, were the statements of H. H. 
Brown at the time he shaved the notes to witness, This wit- 
ness also stated, that he had seen another note for about 
$1,300 00 on said Danforth, in the hands of H. H. Brown, 
but did not remember the date of the note, nor when it fell 
due; was not present at the execution of either of the notes 
mentioned. 

The witness testifies, on cross-examination: That Dan- 
forth sold a house and lot in Albany to H. H. Brown, and 
Brown sold it to F. K. Wright; Danforth received from 
Brown a house and lot in Americus, and a note on said Wright 
for $2,500 00. 

Claimants then read two notes made by Danforth, one for 
$1,005 00, dated October 25th, 1856, and payable on the 
25th of December thereafter to H. H. Brown or order, and 
the other for $1,256 00, dated March 26th, 1856, and pay- 
able to said Brown one day after its date. 

The execution of the notes by Danforth was admitted by 
plaintiff, and it was also admitted that H. H. Brown wasone © 
of the firm of Brown & Carmichael, and that Danforth’s 
wife is a daughter of said Brown. 

Plaintiff then offered John M. Kendall, who proved, that 
Danforth built the house in Albany now occupied by F. K. 
Wright. Plaintiff then proved by Wright that he paid for 
said property $2,500 00 and a house in Americus estimated 
in the trade at $2,000 00; that he took a deed from H. H. 
Brown for the property, and that Danforth resided on the 
premises at the time of the sale, and continued to reside there 
until he, Wright, moved in. 

The verdict having been for the plaintiff, as stated, the 
claimant moved for a new trial on the following grounds : 

lst. Because the verdict is contrary to the evidence. 

2d. Because the verdict is contrary to the law. 

3d. Because the Court erred in refusing to charge, as re- 
quested, that the antecedent debt of Danforth to Brown ex- 
plained the continued possession of Danforth. 
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4th. Because the Court omitted to charge, that said ante 
cédent debt was a circumstance the jury could take into cop. 
sideration to explain the subsequent possession, although not 
specially requested so to do. 

The Court refused to grant a new trial, and counsel for 
the claimant now assign that judgment of the Court as er 
ror. | 
Immediately after the trial of the above stated case in the 
Court below, several cases were reached on the docket where 
fi. fas. in favor of different plaintiffs against the same de. 
fendant had been levied on the same property involved in 
the trial, to-wit: the two negroes Titus and Biddy, and a 
claim interposed by the same claimant. 

When these cases were called, claimant moved to continue 
them for the term, on the ground, that the jury in attend- 
ance on the Court had already passed on the issues involved, 

The Court refused to continue, but postponed the cases 
until the week following, when a new jury was to be empan- 
elled. 

When the cases were again called, a different jury being 
in attendance, counsel for claimant moved to continue them, 
stating in his place as a ground therefor, that he believed he 
could, at the next Term of the Court, procure evidence to 
explain fully the subsequent possession of Danforth, so as to 
come up to the ruling of the Court on that subject. 


counsel assign as error the postponement of the case by the 
Court from the first to the second week, aud the then refusal 
of the Court to allow a continuance on the showing made. 

The verdicts in all these cases were against the claimant, 
and he was allowed, by consent, to embrace all the cases in 
one bill of exceptions. 


Ciark & Lippitt, for plaintiff in error. 


Vason & Davis, Strozrer & SmitrH, Hines & Hopss 
and Irvin & BUTLER, for defendant in error. 


By the Court.—StTePuHeEns, J., delivering the opinion. 


It is useless to consider the errors assigned in this case, 
for, however many there may be, with all of them corrected, 
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the result of a new trial could not be different from the pres- 
ent verdict. A verdict for the claimant in this case could 
not stand if rendered, and it would be trifling with justice 
to grant a new trial in order to afford an opportunity of ren- 
dering 4 verdict which could not stand when rendered. ‘The 
plaintiff in execution made a clear prima facie case by show-_/ 
ing his fi. fa. and possession in defendant, while the claim- 
ant showed not one particle of evidence of title in himself. 
Indeed, he made no attempt to show title in himself, but di- 
rected all his efforts to showing title in another person— 
Brown. The true issue in a claim case is, whether or not 
the claimant has such an interest in the property as entitles 
him to prevent the sale of it, and he is not allowed to show 
title in a third person. Such proof is irrelevant. 
Judgment affirmed. 





DOE vs. ROE. 


An order granting leave to sell the land of a testator, granted by the 
Court of Ordinary upon the application of the administrator with the 
will annexed, is valid, whether passed on legal reason or without rea- 
son; and a sale under it passes the title of the testator. 


Ejectment, from Dougherty county. Tried before Judge 
ALLEN, June Term, 1859. 


The heirs of John Sikes, deceased, being legatees under 
his will, brought their action of ejectment against the de- 
fendant in error, to recover a certain lot of land. 

On the trial, it appeared in evidence, that John Sikes, 
when in life, had devised all his real and personal property, 
(except certain negroes) to his wife, Winney D. A. Sikes, 
which he desired should be kept together and managed by 
her as her judgment might dictate; and that she should di- 
vide the same equally between herself and the children, to 
be given off to the latter as they should come of age or 
marry. She was appointed sole executrix. Mrs. Sikes died 

VoL, xxx—62, 
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after the probate of the will; and thereafter Benjamin My. 
Griffin, having been appointed administrator de bonis nop 
with the will annexed, applied for, and obtained leave tg 
sell all the real estate of said John Sikes, deceased—no spe- 
cial reason being assigned therefor. When the order grant. 
ing this leave to sell was offered in evidence by defendant, 
counsel for plaintiff objected thereto, on the ground that jt 
was not properly granted. 

The Court overruled the objection, and plaintiff excepted, 

Objection was made, also to the order granting letters of 
administration to said Griffin, on the ground of irrelevaney, 
which was also overruled. 

Griffin, as administrator, afterwards duly sold the prem. 
ises in dispute, in pursuance of the said order of the Court 
of Ordinary, to one Green Tinsley. 

After the evidence closed, counsel for plaintiff requested 
the Court to charge the jury, “that the order granting leave 
to the said Benjamin, as administrator aforesaid, to sell said 
land, and the said deed so made by said administrator, did 
not take the title to said land out of the plaintiff,’ which 
charge the Court refused to give, and the plaintiffs excepted, 

There was a verdict for defendant. 


SLAUGHTER, for plaintiffs in error. 
CLARK, contra 
By the Court.—STEPuHENS, J., delivering the opinion. 


The validity of the outstanding title which was set up by 
this defendant in ejectment, depends upon the validity of the 
order to sell, and the validity of the order to sell depends 
upon the power of the Court of Ordinary, to pass it without 
a legal reason appearing for its passage. Undoubtedly, the 
Court ought not to have passed it without a legal reason, 
but the question is, had it the legal power todoit? Wheth- 
er the Court of Ordinary be called a Court of general, or a 
Court of limited jurisdiction, is very immaterial; for in 
granting this order, it had the two requisites which give le- 
gal power to any Court, and without which the action of no 
Court has validity—it had jurisdiction over the subject mat- 
ter, and it had a case legally brought before it, calling for the 
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exercise of that jurisdiction. No Court has power to act 
without both these, and any Court has power to act with them. 
The Superior Court has jurisdiction over the general subject 
of crimes, and over the general subject of titles to land, but 
it has no power to order a man to be hung, nor to order one 
man to be turned out of possession of land and another put 
in, without first having a case brought before it in the man- 
ner prescribed by law. Without this, its judgment is a nul- 
lity, and everybody may treat itassuch. But with jurisdic- 
tion over the subject matter, and with a case legally inaugu- 
rated invoking the exercise of that jurisdiction, any judgment 
which it may render within the scope of the case, is valid, 
whether rendered properly or improperly. Every Court 
must follow the Jaw in getting possession of a case over 
whose subject matter it has jurisdiction, but after that, 
whether it proceeds according to law or against law, its judg- 
ment will be valid until reversed, if it is within the scope of 
the case, that is to say, if it be such a judgment as could be 
properly rendered in any case of that class. Now the Court 
of Ordinary has jurisdiction over the subject of orders to sell 
the land of testate and intestate estates; indeed the statute 
says over “all such matters and things as appertain or re- 
late to estates of deceased persons, whether testate or intes- 
tate.” The legal mode of bringing a case under that head 
before it, is by application of the administrator for leave to 
sell. There was such an application in this case. After that, 
the case was in possession of the Court, and its order granting 
the leave being appropriate to that class of cases, is valid, 
whether it was passed on good reason, or without reason, or 
against reason, and the sale under it passed the title of the 
testator. 
Judgment affirmed. 
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SCOTT vs. TURPIN & VOLKER. 


An appeal entered by a trustee under tne Pauper Law ought to be dig. 
missed when the affidavit states, that his inability to give security 
arises not from the poverty of the trust estate, but from his own poy: 


erty. 


Motion to dismiss appeal, in Dougherty Superior Court, 
Decided by Judge ALLEN, at June Term, 1860. 


Turpin & Volker brought an action against Henry A, 
Scott, as the trustee of his wife, Virginia A. Scott, to recover 
$121,99 alleged to be due them by account. 

At the December Term, 1859, a verdict was rendered in 
favor of the plaintiffs for the amount sued for, from which 
judgment Henry A. Scott entered an appeal, by affidavit, 
in which he states: ‘“‘ That he is unable to pay costs and give 
security as now required by law, in cases of appeal ; that he 
is advised, and believes, that he has good cause of appeal, 
and that owing to his poverty, he is unable to pay the cost 
and give security, as required by law.” 

At the June Term, 1860, counsel for the plaintiffs moved 
to dismiss the appeal on the ground, that the affidavit did 
not show, that Scott’s inability to pay cost and give security 
to enter the appeal was owing to the poverty of the trust 
estate in his hands, which the plaintiffs were seeking to make 
subject to the payment of their claim. 

The presiding Judge sustained the motion and dismissed 
the appeal, and that decision is the error complained of. 


Srrozier & Smiru, G. J. WrieHt, Vason & Davis for 
plaintiff in error. 


WARREN & WARREN, contra. 

By the Court.—StePueEns, J., delivering the opinion. 

This was an appeal under the Pauper Law by a trustee, 
We think that the appeal was properly dismissed upon the 


ground, that the affidavit did not state that his inability to 
give security arose from the poverty of the trust estate. It 
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stated that he was unable from his own poverty. If he had 

iven security, it would have been as trustee, the security 
undertaking, not for him, but for the estate; and we don’t 
see what his individual poverty had to do with the matter. 
The security would have become responsible for nothing but 
the eventual solvency of the estate, which might depend, to 
be sure, upon the fidelity of the trustee, but not at all upon 
his riches. 

Judgment affirmed. 





HAWTHORN vs. KELLY. 


A ne exeat will be dissolved when there is other relief more appropri- 
ate to the case. 


In Equity, in Decatur Superior Court. Decision on De- 
murrer, made by Judge ALLEN, at October Term, 1859. 


The record in this case presents the facts following, that 
is to say : 

John Hawthorn executed a deed, of which the following 
is @ copy : 

“This indenture, made the 9th day of May, 1814, between 
John Hawthorn, Sr., of the one part, and the children of 
William Hawthorn (the son of said John) and his wife, Me- 
litia, of the other part, witnesseth: That the said John Haw- 
thorn, for and in consideration of the natural love and affec- 
tion which he hath toward William and his wife, Melitia, 
with their children, hath lent unto the said William and 
Melitia a negro girl named Kate, and her increase, during 
the natural lifetime of the said William and Melitia Haw- 
thorn. The above loan is here to be understood, that the 
said William and Melitia Hawthorn stand as the natural 
guardians of their children during their natural life, relative 
to said girl and her increase, and that this be understood, 
that I have this day given unto my grand-children, the chil- 
dren of said William and Melitia, that is to say, Polly, Han- 
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nah, Milbury, Jonathan, Elias, Claiborne, Owen, William 
Ryan and Joshua Thomas, the said negro girl, Kate, and 
her increase, forever, free from the claim or claims of an 
or every person or persons whatever, so that they shall have, 
use and peaceably enjoy, the said negro with her increase 
forever, as above described, through the medium of their 
parents during their lives, then the above negro or negroes 
to be equally divided among my several grand-children above 
named. In confirmation of the above deed of gift to m 
grand-children, I hereby warrant and defend the right of the 
above girl and her increase in my said grand-children their 
assigns forever.” 

Under this deed, William and Melitia Hawthorn took pos- 
session of the negro and kept her until the death of William, 
and that she is still in Melitia’s possession. The increase 
of the negro girl consists of nine negroes of the aggregate 
value of seven thousand dollars. 

Melitia Hawthorn together with one of her sons, William 
B. Hawthorn, placed one of the negroes in possession of one 
Eliza Garland, who has made efforts to send or carry him 
out of the State, and claims a title to or interest in said ne- 

ro. 

Of the children mentioned in the deed, two are dead, to- 
wit: Jonathan and Joshua Thomas. 

Milbury married James Kelly; Polly married Robert 
Jones, and Hannah married Ebenezer Lee. 

Kelly and wife, Jones and wife, and Lee and wife filed a 
bill in equity against Melitia Hawthorn, William B. Haw- 
thorn and Eliza Garland, in which the facts before stated 
are alleged, and in which it is also stated that they are ap- 
prehensive that the negroes, or some of them, will be re- 
moved from the State, and the rights of complainants will 
be defeated. 

The bill prays for a ne exeat or quia timet, or other suffi- 
cient process, to restrain the defendants from removing said 
negroes from the State, or compelling them to give security 
for the forthcoming of the negroes to answer the demand of 
complainants at the death of Melitia Hawthorn. 

Process issued, pursuant to the prayer of the bill, for the 
arrest of the negroes and their safekeeping, unless the secu- 
rity aforesaid should be given. 

The defendants met the bill with a demurrer thereto, for 





— 

















MACON, JUNE TERM, 1860. 967 


Hawthorn vs. Kelly. 





—_e—_—— 








want of equity, and on the ground that the interest or title 
of complainants, under the deed aforesaid, was not sufficient 
to enable them to maintain the bill. 

After argument had thereon, the Court overruled the de- 
murrer, and that decision is the error alleged in the record. 


McIntyrE & Youns, for plaintiffs in error. 


Law & Sims, contra. 
By the Court.—StTFPHENS, J., delivering the opinion. 


We think the ne exeat ought to have been dissolved in this 
ease, because we do not think the complainants are remain- 
der-men in the whole property, as claimed in the bill. It is 
not very clear from this deed that the parents were intended 
to take any beneficial interest at all, and we think they were 
certainly not intended to take more than a joint estate with 
the children during the lifetime of the longest liver of the 
two parents, with remainder in fee to the children. On the 
supposition that the parents take no beneficial interest, then 
they were mere trustees for the children, and as there was no 
longer any purpose to be served after all the children had 
ceased to be minors, the trust ceased, and the children be- 
came entitled, and are now entitled, to maintain trover for 
the whole of the property, and to have bail in the action in 
case of danger, as alleged in this bill, of the property being 
removed. On the supposition of a joint estate in the parents 
and children during the life of the longest liver of the pa- 
rents, the children are entitled to a partition of .the property, 
leaving the surviving parent a life-estate in one share of it, to- 
gether with an account of the past profits of the joint life- 
estate. If, after such partition, the remainder interest of the 
children in the part falling to their mother should be endan- 
gered, they would undoubtedly be entitled to a ne exeat as to 
that part; but the probability is, that the partition, as the 
matter now stands, would remove all danger. We incline 
to think the deed creates an estate of the latter description. 

Judgment reversed. 
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WILLIAMS vs. HAMILTON. 


When it is difficult to determine upon which side the evidence prepon- 
derates, the judgment of the Court below, whether granting or refusing 
a new trial, will not be disturbed. 

Admitting illegal testimony which is wholly immaterial, is no sufficient 
ground for a new trial. 

Newly discovered evidence, to constitute a good ground for a new trial, 
should be material and pertinent to the issue. r 


Attachment, from Dooly Superior Court. Tried before 
Judge Lamar, October Term, 1859. 


Ashley B. Hamilton instituted his suit by attachment 
against the plaintiff in error, Williams, to recover the amount 
due upon a promissory note given by the latter for $150 00, 
on the 2d day of November, 1857. 

The defendant set up in defense, that the note was given 
for a horse which the plaintiff, at the time of the trade rep- 
resented as sound, but that in fact he was then unsound, and 
died in less than two days thereafter with a distress called 
the “staggers ;” that plaintiff knew at the time the horse 
was unsound, and induced defendant.to give said note for 
him by deceitful representations as to soundness, ete. 

In the course of the trial, the defendant proved by Dr. 
Young that he was present at the trade, and plaintiff repre- 
sented the horse to be sound so far as he knew; witness 
thought the horse unsound at the time of the trade; under- 
stood he died; thinks he lived about thirty-six hours after 
the trade was. made; saw plaintiff the next evening after 
the trade was made; he said he believed the horse would 
die; plaintiff said the horse did have the “staggers” very 
bad; from what the plaintiff said and did, the defendant 
bought the horse as sound, and agreed to give a sound price; 
but from the condition of his hair and difficulty of breath- 
ing, witness considered him diseased, and of very little val- 
ue; did not hear plaintiff warrant him as sound, but he gave 
defendant reason to believe him to be sound from his con- 
versation. 

Defendant proved by one Williams the above facts in 
substance, and, also, that when defendant took possession 
of the horse, he was turned into a field where he remained 
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from about two o’clock in the afternoon until sundown, when 
witness took him out of the field and fed him; witness then 
noticed that the horse would not eat or drink; food and 
water were frequently offered to him and he refused both ; 
never ate or drank from the time defendant bought him un- 
til he died, so far as he saw, and he saw him most of the 
time; he died on the evening of the next day after defend- 
ant bought him ; plaintiff and defendant had talked about 
the trade for some weeks before it was made—had not been 
able to agree on the price; there were peas in the field into 
which the horse was turned after the trade; the plaintiff, at 
the time of the trade, reserved the use of the horse to make 
a trip to Lee county; but afterwards got another from de- 
fendant for that purpose, the former being, as he said, a 
rough riding horse. 

In rebuttal, William Hamilton testified, he knew the 
horse in question; plaintiff told witness that he, plaintiff, 
was going over into Lee county, and spoke to witness about 
selling the horse, and asked witness, if he were in plaintiff’s 
place if he would take $150 00 for him, and witness told him 
he would ; this conversation took place eight miles from de- 
fendant’s house; he was not present at it; the horse usually 
had a rough coat of hair, and had had a cough, which was 
supposed to have been the result of distemper. 

Elisha Roberts testified, that he was acquainted with the 
disease in horses known as the staggers; that a horse might 
have it for a week before it would produce death, and might 
also die with it in two days; there were two kinds of stag- 
gers; if a horse were affected in the right side by one kind, 
he would turn round on the right side; and if on the left, 
he would turn round on the left; when affected by the other 
kind, a horse would look sleepy, hold his head down, and 
water would run from his eyes; that where several persons 
are examining a horse with the staggers, it would, in his 
aati be perceptible; he is acquainted with diseases in 
vorses, 

There having been a verdict for the plaintiff, defendant 
moved for a new trial on the following grounds: 

: Ist and 2d. That the verdict was contrary to law and evi- 
ence, 

3d, That the Court erred in charging the jury: that un- 
less there was a warranty of soundness of the horse for 
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which the note sued on was given, the defendant must prove | 
that the horse was unsound at the time that plaintiff sold 
him, and that plaintiff knew of his unsoundness at the time, 

4th. That defendant has, since the trial, discovered new, 
material and important evidence for him in said case, and 
of which he was ignorant at the trial, and which is shown 
by the affidavits of Hiram Williams and William Smith, 

5th. That the Court erred in allowing to be introduced by 
the plaintiff as evidence, the sayings of plaintiff as to his 
going to Lee county, and as to his intention to sell the 
horse—the defendant not being present. 

William Smith states in his affidavit, that some time in 
the latter part of the summer, or beginning of the fall, of 
1857, he saw a large bay horse in the possession of and be- 
longing to plaintiff, which he, Smith, then believed, and still 
believes, to have been unsound at that time; the attention 
of said plaintiff was then called to the unsoundness of the 
horse by the remark of some person in the hearing and 
presence of plaintiff, that said horse was unsound or diseased, 
or something to that effect. 

Defendant states in his affidavit, that he had no knowledge 
of what could be proven by said Smith until after the trial. 

The Court overruled the motion for a new trial on all the 
grounds taken, and counsel for defendant excepted. 


Ropcers & DeGRAFFENREID, for plaintiff in error. 
CLARK, contra. 
By the Court.—LumMPx1n, J., delivering the opinion. 


We should not have felt constrained to send this case back 
had the Judge granted a new trial. Neither do we feel 
forced to reverse him for refusing it. It is difficult to say 
that the evidance decidedly preponderates on either side. 

As to the conversation between the plaintiff and witness, 
William Hamilton, it should not have been admitted. But 
it amounts to nothing. The point of it is, that Ashley B. 
Hamilton, on his way to Lee county when he sold the horse, 
asked the witness if he would advise him to take $150 00 
for the horse, he having been holding him at a higher price, 
But it is in proof, that previous to this time, Ashley B, Ham- 
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ilton had been at the house of Williams when he was absent, 
and stated that he would take $150 00 for the horse, but that 
he should not come back there to sell him. 

Then, as to the newly-discovered evidence. The defense 
set up to the note is, total failure of consideration, because 
the horse had died within thirty-six hours after he was sold, 
of blind staggers. By Smith the defendant will be able to 
prove that he saw the horse in the latter part of the sum- 
mer, or beginning of the fall, of the year before he was sold 
in November. He thought him then unsound, and called 
the attention of the plaintiff to the fact. 

But Smith states nothing as to the nature of the unsound- 
ness. It is admitted that the horse had a cough from dis- 
temper. This may have been the unsoundness noticed by 
Smith and others. To make the evidence pertinent and 
material, it ought affirmatively to appear that this unsound- 


~ ness was connected with the disease of which the horse died. 


There may have been a trick practiced upon Williams. I 
fear there was. The proof, however, fails to establish it. 





ROE & HAYS vs, DOE ex. dem. MORRISON. 


1, The Statute of Limitations does not commence running in favor ofa 
tenant in possession of land, so long as he disclaims owning the land. 
Tn such case, he holds in subordination to the title of the true owner. 

2. Possession of land must not only be adverse, but continuous, in order 
to ripen into a statutory title. Nor will it suffice to prove seven years 
continuous possession by different tenants, between whom there is no 
privity. In such case, the different tenants are but successive trespass- 
ers as against the title of the true owner. 


Ejectment, from Calhoun Superior Court. Tried before 
Judge ALLEN, at November Adjourned Term, 1859. 


The defendant in error brought his action against plaintiff 
in error to recover lot of land number 227, in the 4th district 
of originally Early county. 
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On the trial, plaintiff in the Court below introduced the 
following evidence: 

William R. Hatcher testified: That he was acquainted 
with said lot; had known it about five years; M. A. Hays 
was living on it. 

Abraham Dyer testified: That M. A. Hays resided on the 
land in the Spring of 1851. 

Plaintiff then put in evidence a grant from the State for 
said lot to Jack Johnson, dated 23d day of August, 1839; 
also, a deed from Jack Johnson to L. L. Morrison, the plain- 
tiff, dated the 25th day of June, 1841, recorded 3d day of 
August, 1849, for said lot. 

Plaintiff here rested his case. 

Defendant then introduced the following evidence: 

M. McCorquadale testified ; That he knew the premises in 
dispute ; that in the fall of the year 1842, Thomas Hunt built _ 
a dwelling house on the lot, and about that time cleared 
about twenty-five acres of it ; built a school house on it, and 
also cleared some four acres more about the same time near 
the dwelling house ; when Hunt took possession, he spoke of 
the lot as his own, and exercised acts of ownership over it, 
such as clearing land, cultivating the same and building 
houses ;_he claimed also the unenclosed portions and exercised 
such acts of ownership over it as men usually do over their 
lands, getting timber, firewood, rails, etc. He occupied the 
place in 1843, and made a crop upon it. In 1844 Thomas 
Street went into possession, but does not know under whom, 
and cultivated it for that year; that one Bagwell went into 
possession in 1845: Hunt moved to Macon in January, 1844, 
and came down here again in 1854, and went to William 
Sutton’s house that Hunt had sold to Sutton in 1845; Bag- 
well left the land, and Sutton went into possession, and sold 
to Joel McDaniel in 1845; McDaniel went into possession 
and occupied and cultivated the land in 1846, and claimed it 
as his own ; McDaniel sold to James Owens in 1846 ; Owens 
did not go into possession, but sold to William Hays the 
same year, who went into possession. 

Reuben McCorquadale testified : That Thomas Hunt “ set- 
tled ” the lot in the fall of 1842, by building a dwelling 
house and a school-house, which was used by his wife, clear- 
ing about thirty acres on the west side of the house, and 
about four acres near the house; made a crop on it in 1843; 
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Thomas Street occupied and cultivated it in 1844; Bagwell 
occupied it in 1845; McDaniel in 1846, and William Hays 
in 1847; Hays’ widow (M. A. Hays) occupied it up to the 
commencement of the action ; Bagwell abandoned the place 
sudgenly, and without gathering his crop, in the early part 
of the fall of 1845; Sutton was the next in possession after 
him. 

Defendant then introduced a deed from Thomas Hunt to 
William Sutton, dated Ist October, 1845, for said lot; a 
deed from Sutton to McDaniel, dated 10th Nov., 1845; a 
deed from McDaniel to James Owens, dated Ist July, 1846, 
and a deed from Owens to Wm. Hays, dated 28th Sept., 
1846, and then closed. 

In rebuttal, plaintiff introduced the evidence of John S, 
Hoge, who testified by commission: that after Thomas S. 
Hunt moved from Early county, Ga., to the city of Macon, 


in the year #845 or 1846, he heard Hunt say that some men 


from Early county were in Macon, trying to buy a lot of 
land in Early county from him ; does not: recollect the par- 
ticular lot ; thinks he alludes to a Jot he had some control of 
when living in Early ; he said that he refused to sell the lot 
because he had no title or claim to it; cannot recollect the 
exact time of the year when he said this; it was during the 
cotton season—probably in the fall; he was engaged in buy- 
ing cotton at the time; Hunt moved from Early county to 
Macon in the latter part of 1843 or 1844. 

The jury, under the charge of the Court, found a verdict 
for the plaintiff, and counsel for defendant moved for a new 
trial on the grounds following : 

‘Ist. Because the Court refused to charge, as requested, 
that tenancy may be proven by the acknowledgment of the 
tenant while in possession, and that tenancy may be shown 
by circumstances, as delivering up possession to the Jand- 
lord or his vendee when required ; and that if the jury be- 
lieve that Hunt took possession of the lot, improved and 
cultivated it in 1842 ; that Street went into possession under 
him; that Bagwell went in under Hunt, and that Sutton 
bought of Hunt, then defendant would be entitled to re- 
cover if the possession continued for the space of seven years 
next before the action was brought. 

2d, Because the Court refused to charge the jury, as re- 
quested, that possession must be of such acts of ownership 
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as are definite, notorious and continuous; by going on it, 
felling trees, using the timber, splitting rails, and such actg 
as serve to show the character and extent of the claim. 

3d. Because the Court refused to charge the jury, as re. 
quested, that if Hunt went into possession in 1842, witout 
paper title, cultivated the land and built houses upon it 
bona fide, and continued so to hold for seven years, and that 
the seven years were complete before the passage of the Act 
of the Legislature of 1852, which requires paper titles, then 
the possession was adverse, and constituted a good defense, 

4th. Because, when the jury was about to retire, the fore- 
man asked the Court to explain what was color of title; to 
which the Court replied, it must be paper title, or some 
claim of right evidenced by writing. 

5th. Because the evidence of John S. Hoge was illegal 
and improperly admitted by the Court when objected to by 
defendant’s counsel. + 

The Court overruled the motion for a new trial on all the 
grounds, and counsel for defendant excepted. 


SrroziEr, for plaintiff in error. 
CLARK, contra. 
By the Court.—LuMPkx1n, J., delivering the opinion. 


This is an action of ejectment to recover lot number 227 
of what was formerly Early now Calhoun county. The 
plaintiff tendered in evidence a grant from the State, anda 
regular chain of title down to himself. The defendant re- 
lied upon the Statute of Limitations. 

She proved that Thomas Hunt went into possession of 
the land in dispute in 1842; that he built houses, cleared 
land and used the whole as is usual! with the owners of land, 
claiming it as his own; that he occupied the premises, and 
made a crop upon it in 1843; that in 1844 Thomas Street 
took possession, but it does not appear under whom he 
claimed ; that one Bagwell succeeded Street in 1845, but 
there is no evidence whether he claimed in his own right or 
as the tenant of Hunt or somebody else; that Hunt, the 
original settler, moved to the city of Macon in 1844, and 
sold the land to Wm. Sutton the 1st of October, 1845; that 
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Bagwell then went out of possession and Sutton went in. 
From Suttun down there is a regular chain of title to Mrs, 
Hays. Hunt made a quit-claim deed only to Sutton, admit- 
ting at the time that the land did not belong to him, and 
that he had no title to it. 

Counsel for Mrs. Hays excepts to the refusal of the Court 
to charge, as well as to the charge as given. 

It is immaterial, however, how many or how great the 
errors were which the Court committed. The defendant’s 
statutory title utterly fails, inasmuch as she does not estab- 
lish a continuous possession in Hunt or those claiming un- 
der him for seven years. It is but five years and a half 
from the date of Hunt’s deed to Sutton until the action was 
brought. So tacking on the possession of Bagwell for 1846 
upon the ground assumed by counsel, to-wit: That by sur- 
rendering to Sutton he acknowledged himself a tenant of 
Hunt—a conclusion not warranted by the proof, still, it 
makes but six years and a half; for there is not a particle 
of proof that connects Street with either Hunt or Bagwell, 
and for this reason, to say nothing of the disclaimer of Hunt 
that he did not own the land when he made the quit-claim 
deed to Sutton in October, 1845, the defense must fail. 

Had the Court ruled the law just as the defendant’s coun- 
sel claimed it to be, and the jury had found a verdict for 
the defendant, we should have felt constrained to set it aside 
and grant a new trial. 
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SPRINGER et al., vs. CONGLETON. 


A legacy to ‘‘be divided between my two sisters’ children, Elizabeth 
Joice and Martha Lilly, to-wit,” gaming the children, goes only to 
those who were children of the two sisters at the death of the testator, 
and one of the named children dying before the testator, is to be con. 
sidered as stricken from the enumeration. 


Demurrer in Equity, from Schley county. Decision by 
Judge WoRRILL, October Term, 1860. 


The defendant in error, Burton A. Congleton, filed this 
bill to recover of the executor of Jesse Cherry, deceased, 
part of a residuary legacy claimed to be due John Choice, 
one of the legatees under the will of deceased, and which 
the said Choice had assigned to the said Burton A. Congle- 
ton for value. 

It appears by the bill, that there were six legatees named 
in said will; among them the said John Choice and Naomi 
Lilly ; but it is alleged that there were really only five lega- 
tees entitled to take under said will—the said Naomi _ Lilly 
having died without issue before the death of, and unknown 
to the testator. It is further alleged that there was due said 
John Choice, who resides in the State of Alabama, on the 
first day of January, 1853, by said executor, as the one-fifth 
part of said residuum, the sum of three thousand dollars or 
other large sum with interest thereon, except two thousand 
dollars paid him by the executor in 1845, which, however, 
did not include any part of the share left to Naomi Lilly; 
that at that time it was not known to either said Choice or 
said Springer, that said Naomi Lilly had not survived said 
testator. 

The bill charges that the executor, in order to defeat the 
collection of the share which would have gone to the said 
Naomi Lilly, procured Samuel Crawford, of Marion county, 
to take out letters of administration on the estate of said 
Naomi, deceased, and paid over to him as such, the sum of 
two thousand dollars or other large sum of said estate, and 
which payment was illegal and void. Prayer for ne exeat, 
on the yround that said Springer, executor, was threatening 
and preparing to remove ont of the State. 

The defendants demurred to the bill on the grounds fol- 
lowing : 
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Ist. There is no equity in said bill. 
2d. The complainants cannot maintain said bill, because 
the same is illegal and champertous, as appears from said 
ill. 
: 3rd. Because said complainants are entitled to no share or 
art of the interest devised to Naomi Lilly under the will 
of Jesse Cherry, deceased. 
The Court overruled the demurrer, and counsel for defen- 


dants excepted. 


BianpForD and Crawrorp and H. K. McCay, for plaintiffs 
in error. 


B. Hrx1, for defendant. 
By the Court—Steruens, J., Delivering the opinion. 


This. case turns solely upon the construction of the last 
clause in the will. Did the testator intend to give the es- 
tate to certain persons whom he names, and who happened 
to be children of his two sisters? or did he intend to give it 
toa class described as children of his two sisters, including 
all who fell within the class, and none who did not fall with- 
in it, the names of the children being mentioned only as a 
supposed correct enumeration of the individuals who com- 
posed the class? He says “it shall be divided with my two 
sisters’ children, Elizabeth Joice and Martha Lilly, to-wit,” 
naming the children, and Naomi Lilly among them. This is 
a gift to a class, “‘sisters’ children,” and to individuals also, 
“Naomi,” etc., the two ideas being supposed by the testator 
to be so perfectly coincident and harmonious, that the one is 
really used as a description of the other. But we think the 
class was the leading idea. The blood seems to have been 
the motive, and we think the intention was that the gift 
should go to all who were children of those two sisters, and 
to none who were not children, that is to say, to all who an- 
swered the description, and to none who did not answer it, 
at the death of the testator, that being the time at which 
the will speaks. The blood of those two sisters being the 
motive of the gift, it is a fair inference that the description 
by enumeration of individuals, was subordinate to the gen- 
eral description which is necessarily precisely co-extensive 
with that motive. The motive of the gift throws a strong 
light upon the extent of it. We naturally expect the gift to 
go as far as the motive carries it and no further. Naomi was 

VoL, xxx—63, 
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not one of the children of the two sisters, at the death of 
the testator, though she had before been one of them, and 
he supposed that she still was. She, therefore, was not with. 
in the motive of the gift, and for that reason, we think she 
was not within the gift, The other children of the two gis. 
ters were within the motive and nobody else was, and we 
think the other children took the whole gift. There were 
a number of cases cited by the plaintiff in error to the effect 
that a residiuum given to several in joint-tenancy, will go to 
the survivors when one of them dies before the death of the 
testator, but when given in tenancy, in common, (as this js) 
it does not go to the survivors, but the portion of the de. 
ceased tenant in common lapses, and creates an intestacy 
quoad hoc. That doctrine is not applicable to this case. In 
all those cases, the question was as to the effect of the death 
of a person who, as an individual, was known to have been 
certainly intended as a legatee; but here the very question 
is, what individuals were intended? Were the intended leg. 
atees the very persons named and no others, or were they 
the persons included in a described class? Contrary to the 
testator’s expectation, there turns out to be a conflict be 
tween his two descriptions of the legatees, and the real ques. 
tion is, which description must yield to the other? A dif. 
ferent state of surrounding circumstances might throw a dif 
ferent light on the words used in this will; but under the 
few facts which appear in this case, we think that the ob- 
jects of the testator’s bounty were only those who, at his 
death, were children of his two sisters. 

Judgment affirmed. 
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WOODING et al., vs. MALONE et al. 


1, The discretion which the Chancellor has in retaining injunctions after 
the equity of the bill is sworn off by the answer, will be controlled in a 
case where the retention of the injunction operates injuriously upon 
the defendant’s business, and is not necessary to the protection of the 
rights of the complainant, admitting his rights to be what the bill as- 
serts, and the answer denies. 


In Equity, from Sumter Superior Court. Decision by 
Judge ALLEN, on 19th April, 1860. 


Charles J. Malone and Joseph W. Rowland, filed a bill in 
equity, against John W. Wooding, in which it is alleged: 
That pursuant to a contract between Malone and one Rich- 
ard Brinn of the one pa and William M. Meadows, Moses 
B. Meadows, and M. L. Gardner of the other part, Malone 
and Brinn constructed and finished a certain building in the 
city of Americus on Lamar street, furnishing the materials 
therefor, in consideration of which Gardner and the Mead- 
owses were to, and did execute to Malone and Brinn titles to 
the upper story of the building, and also to one half of the 
building lying nearest the public square of said city; that 
Malone and Brinn entered into the possession and enjoy- 
ment of the building according to the agreement, and so re- 
mained until interrupted by the defendant Wooding. 

The bill also alleges, that bhp obtained Malone’s per- 
mission to put some carriages and buggies in the buildings 
pending a negotiation between them for a sale to Wooding of 
the interest of Malone and Brinn in the buildings, and that 
since that time he has kept possession of the premises, and 
has changed the structure of the house, and pretends that he 
has purchased the same from Malone, which is untrue. 

The bill also alleges, that there is a mistake in one of the 
deeds made to Malone and Brinn, and that they have com- 
menced an action of ejectment against Wooding for the 
premises, and for mesne profits. 

The bill prays a reformation of the deed, and that Wood- 
ing may be enjoined from using or changing the buildings. 

ooding filed his answer, setting up an absolute sale of 
the building by Malone to him, with Brinn’s consent; and 
that Rowland bought Brinn’s interest with a full knowledge 
of all the facts and of Wooding’s purchase. The answer 
denies every fact and circumstance on which the equity of 
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the bill is based, and shows that the business of Wooding 
would greatly suffer by the continuance of the injunction, 

Upon the coming in of the answer, a motion was made to 
dissolve the injunction because the answer abnegated the 
equity of the bill. 

Upon the hearing, the presiding Judge not only refused 
the motion to dissolve the injunction, but also appointed g 
receiver to take possession of the buildings and rent them 
out pending the litigation. 

This decision is complained of as error. 


Worritt and Hawkins, Sutiivan and Brown, for the 
plaintiff in error. 


W. A. Hawxins and S. C. Exam, contra. 
By the Court—SreruEns, J., delivering the opinion. 


This answer swears off the equity of the bill, and a con: 
tinuation of the injunction would operate injuriously to the 
defendant’s business, and would do the complainant no good. 
There was no reason for an injunction from the beginning, 
nor for the appointment of a receiver. The case is simply a 
contest between the complainants and the defendant, Wood. 
ing, as to which is entitled toa certain building, and the 
complainants would have no ground to go into a Court of 
Equity at all, but would be left to their remedy at common 
law, were it not for the alleged mistake in their deed which 
they seek to have corrected. If they succeed in that, and in 
their claim to the house, they will also get compensation for 
the use and ocupation, and damages for any injury Wooding 
may have done to the house by changing the structure of it. 
There is no pretence that he is not able to respond for all 
these things. Their remedy will be adequate and complete 
without any injunction or any receiver, and the receiver 
ought not to have been appointed, and the injunction ought 
not have been granted. 

Judgment reversed, 
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McDANIEL, adm’r, vs. HOOKS. 


j,. When an administrator in selling land which is encumbered with a 
vendor’s lien, agrees with the purchaser, before the sale, to take up 
the lien, he is bound to allow the lien in settling with the purchaser. 


Complaint, in Lee Superior Court. Tried before Judge 
Pzrxins, at March Term, 1860. : : 


Robert L. McDaniel, as administrator of Jacob Shiver, de- 
ceased, instituted suit in Lee Superior Court, against, Jesse 
W. Hooks and Hardy Hooks, to recover the sum of a prom- 
issory note signed by the defendants, and payable to. the 
plaintiff for $371 34. ' 

When the case came on for trial, the defendants proposed 
to prove by Dr. Munroe, that the note sued on was given for 
a lot of land sold by plaintiff at administrator’s sale, of 
which Jese Hooks was the purchaser; that pending the sale, 
Munroe told Hooks that he held a note on Shiver, the de- 
ceased, which was given for the same lot of land, and that it 
was agreed that if Hooks became the purchaser of the land 
at the sale, and would take up the note from Munroe, that 
the plaintiff would accept it as credit or payment on the note 
sued on as far as it would go; that pursuant to this agree- 
ment, Hooks purchased the note from Munroe. 

The presiding Judge excluded this testimony, and judg- 
ment was rendered for the plaintiff for the full amount of 
the note sued on. 

Counsel for defendant moved for a new trial on the ground 
that the Court erred in excluding the testimony. 

The Court granted the new trial, which is the error alleged. 


F. H. West, for plaintiff in error. 


Irwin & Buruer, contra. 


By the Court.—Strpuens, J., delivering the opinion. 


In this case, an administrator sued on a note which was 
given to him for land which he, as administrator, had sold as 
the property of his intestate. The evidence offered in de- 
fense against the note was, in substance, this: The deceased 
not having paid the entire purchase money for the land, died 
leaving his unpaid note for the balance, constituting a ven- 
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dor’s lien on the land. The administrator when about to 
sell the land, which he must have sold, subject to the ven. 
dor’s lien, or cleared it from the lien by paying up the re. 
mainder of the purchase money due by his intestate, agreed 
with the defendant to accept that outstanding note of the in. 
testate as a set-off against the price which the defendant 
might give for the land at the administrator’s sale which was 
about to take place, if the defendant would buy the land, 
He did buy it, and in giving his note for the price, had it 
understood that the other note which had a vendor’s lien wag 
to be allowed as a set-off. The defense asked that this set. 
off might be allowed, and that the evidence which proved it, 
might be admitted. We think the defense was a good one, 
and that the Judge was right in granting a new trial, because 
the evidence had been rejected. The substance of the ad- 
ministrator’s promise was to clear the land of that vendor's 
lien, and the clearing of the lien was a part of the consider. 
ation of the note which the defendant gave. Now, when he 
refuses to clear the lien by taking up the note which consti- 
tutes it, there is a partial failure of consideration. 
Judgment affirmed. 











INDEX TO VOLUME XXX. 


ACCORD AND SATISFACTION. See Compromise. 
ACTION. 


1, He whose land is seized by the corporate authorities 
of a city, for public use, may maintain an action for its 
value. Mayor and Council of Rome, vs. Perkins.......... 

2.An action to recover damages for the killing of a 
slave, need not be preceded by a prosecution for the 
felony. Williams vs. Fambro.........csssseeseeecees j ddesdede 

3. When the vendors of marble ordered from a distance 
deliver it to the common carrier in pursuance of the 
order, or in the silence of the order on that point, in 
pursuance of the course of trade in the article, their 
part of the contract if performed, and their right of 
action for the price of the marble is complete, and 
will not be defeated by their subsequent authorized 


154 


232 


settlement of a policy of insurance in favor of the . 


vendee. McCauley vs. Shelden et al........cccccscceececees 
4. An action for breach of contract survives against the 


executor of the defendant. Dempsey vs. Hertzfield...... 866 


5. Where the book produced, as the book of original en- 
tries, is in a mutilated condition, the entries against 
the defendant in the hand-writing of the plaintiff, and 
no witness proves that plaintiff kept correct books, or 
that he knew of any dealings between the parties, the 
testimony is insufficient to justify a recovery. Cheever 
V8. Brown & Brown......1 ssececcecersceseees soscerseceeeeereeees 

6. Where a plaintiff dismisses his action during vacation 
under the Act of 1843, and the Clerk neglects to make 
entry of the fact, the omission may be cured at the 
next Term of the Court, by a nunc pro tune entry. 
Mountain vs. Rowland & Ansley, ......csccccccccccecccceveves 


7. In an action on a Sheriff’s bond for a breach of his of- 
ficial duty, his sureties may avail themselves of a prior 
judgment rendered in favor of the Sheriff on a rule for 
the same alleged breach of duty. Brown vs. Brad- 
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8 M. sues out a writ against K., returnable to May Term, 
1859, of the Court. Service is duly acknowledged by 
the defendant, and process waived in April. The 
case is not docketed until November Term thereafter, 
when the parties appeal by consent. Held, That the 
defendant is not entitled to have the case dismissed 
upon the pes because it was not docketed at the 
appearance Term in May, 1859. Moiese vs. Knapp..... 


See Lost Papers, 1 


ADMINISTRATORS. 


1. An administrator is not liable for interest during the 
first year after his appointment, unless he pinaaincs 
makes interest. Allen vs. Hardee et al... 

2. The Act of 1850, authorizing foreign ndiudulatenhemn 
to sue in this state, applies as well to actions ex delicto 
as to actions ex contractu. Averitt, adm’r, vs. Pope, 
ADIN'T .coavbarcccrccedeicrroaiascvesecesececvugeconesboocosee-eobeces og 

3. If an administratoa illegally sells the property of his 
intestate’s estate, and becomes himself the purchaser, 
and the heirs elect to rescind the sale, he will be de- 
creed to convey to them the property remaining in his 
hands unsold, and to account for that which he has 
disposed of by gift or resale, at the highest value. 
REG; 0G. Ramage ONS AT Ccvaicesnne s cpncivig vege sted: eaccpqyopes 

4. The ex parte orders of the Ordinary, are no protection 
to the administrator for his illegal acts. bid. 


See Equity, 4. 
ADVANCEMENTS. 


1. The doctrine of bringing advancements into hotch-pot, 
has no application when there is a will which does not 
rquire it to be done. Brewton et al., vs. Brewton et al... 


ADVERSE POSSESSION. 


1. The possession of the vendee under a bond for titles, 
is not the possession of the vendor, (especially when 
the former repudiates the title of the latter,) 80 as to 
perfect the statutory title of the vendor, by reason of 
the adverse holding of the vendor and vendee. Payne 
us. McKinney: &. Writlew. iospacionisecvestinsecasopcvesicnsss esney 

2. The cutting of timber will not constitute an adverse 
possession of the Jand, nor will proof of particular acts 

at different times create a statutory title. Durham vs. 

TEOUMGR..0 .ocacconssssccicss ssevbessscccoceh-socndscdocesonsseaasecsoen 
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3. No matter what the acts of a defendant may have 
been, or what claim he may have asserted to the land 
in controversy, unless he has been in the actual pos- 
session of the land, by himself or his tenant, openly, 
notoriously, visibly and continuously for seven years 
previous to the commencement of the suit, under color 
of title and claim of right, the Statute of Limitations 
will not protect him against the true title. Ibid. 


4, The attornment of the plaintiff’s tenant to defendant 
without the knowledge of plaintiff, and such tenant’s 
continued possession under defendant, is not such ad- 
verse possession as will create a statutory bar to plain- 
tiff’s right of action. Buckner vs. Chambliss.........+++ 


5. Where a tract of land is held and known as a whole, 
a possession of a part may be a possession of the whole 
to the extent of the paper title under which it is held. 
And so, too, where the whole tract, as such, is claimed 


by the adverse party, then perhaps the possession of 


a part may be construed into the possession of the 
whole. But where a tract or settlement of land is 
made up of different lots or parcels, and the adverse 
claim is to one only, then the possession of another 
part of the tract cannot ripen into a statutory title as 
against the particular lot claimed. Wiley vs. War- 
MEIER GE GE ovecseseessedeuedesoubedeestde teeeeeceeeeeeeeeeeeesenses 


6. Where five or ten acres of a lot of land, covered by 
water, is enclosed by a fense, in the absence of all 
proof to the contrary, the presumption is, that the 
act is done by virtue of the claim of right to the prem- 
ises so enclosed ; and especially when the act is accom- 
panied by a cotemporaneous declaration that both that 
lot, and the one contiguous, all belong to the occu- 
pant. Ibid. 


7. Possession of land must not only be adverse, but con- 


tinuous, in order to ripen into a statutory title. Nor 
will it suffice to prove seven years continuous posses- 
sion by different tenants, between whom there is no 
privity. In such case, the tenants are but successive 
trespassers, as against the title of the true owner. Roe 
& Hays vs. Doe, ex dem. MOrrison.....c.ccsesereeeceees cecsceee 


ALTERATION. See Promissory Notes, 1. 


AMENDMENT. See Garnishments, 3. 
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APPEALS. 


1. If an issue, traversing the truth of the grounds upon 
which an attachment issues, be tendered at the trial 
term, and be disallowed by the Court, an appeal on the 
merits will not carry up such preliminary question. 
DIAG, O6.. Fe te GR Fen MOMOME, . ci vege aveqneteees tin vehoniants 40 

2. The State vs. Dean, 9 Ga. Rep., 400, and Armstrong vs, 
The Oglethorpe Bridge & Turnpike Co., 18 Ga. Rep., 609, 
reaffirmed. Jones vs. The Wills Valley R. R. Co...... 43 

3. An appeal may be entered from a confession of judg- 
ment, without reserving the right to appeal. aster 
0. TE rasan taccnnwvern ths dacuerenth sine. Menkevermoomibiadads 503 

4. There is no appeal under the Act of 1856, directing 
the mode in which one year’s provision shall be set 
apart for the family of the deceased. Pope vs. Hays 539 

5. The rights and liabilities of a party not appealing, are 
determined and fixed by the first verdict ; nor can the 
be changed by any further proceeding on the Appeal 
Trial. Durham vs. Keaton, et dl....ccccccccseccsscesssececees 800 


See Justice’s Court, 3. 
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ARREST. See Criminal Law, 8, 9, 10. 


ATTACHMENTS. 


1. The preliminary issue authorized by the Act of 1855 
and 1856, to traverse the truth of the affidavit in re- 
lation to the ground upon which the attachment is- 
sued, must be tendered at the Return Term of the at- 
tachment. Neal vs. W. N. & W. Bookout.........s0s0000 40 

2. Where the issue traversing the truth of the ground 
upon which the attachment was issued, was tendered 
at the trial term of the attachment, and disallowed by 
the Court, an appeal upon the merits does not carry 
up this preliminary question. J bid. 


ATTORNEYS. See Continuances, 2; Witnesses, 9. 
BAILMENTS. See Common Carrier. 


BANKS. 


1. The fourth rule of the sixth section of the charter of 
the Planters’ & Mechanics’ Bank of Columbus provides 
that the total amount of its debts shall at no time ex- 

ceed three times the capital stock actually paid in, 
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over and above the specie actually deposited in its 

vaults for safe-keeping. In case of excess, the direc- 

tors were made personally liable for the same. On 
the 27th January, 1842, and 23d February, 1842, the 
bank issued to George Hargroves two certificates of 

9 deposit, payable to his order on the certificates, with 

interest from date. The defendants are the only sur- 

vivors of the then seven directors: five are dead, four 

3 of them having representatives with estates in the 

jurisdiction of the Court, and who could be joined in 
the suit. On the 12th June, 1843, a judgment of for- 

3 feiture and dissolution of said corporation was ren- 

dered by the Superior Court of Muscogee county, upon 
roceedings instituted for that purpose, and directed 

y Acts of the Legislature of 1840 and 1842. By the 

} Acts, the judgment was to declare a dissolution for all 

purposes except the right to collect and pay its debts, 

to sell and convey its real and personal estate; the 
judgment contained no such saving. On the 26th 

) May, 1843, the bank assigned all its property and as- 
sets of every kind to R. B. A. to pay debts, ete. The 
Legislature, in December, 1843, passed another Act, 
reciting that the decrees of forfeiture had been ren- 
dered, “as provided for and contemplated by said 
Acts,” and assignment made, which was by that Act 
declared to be valid; the assets of the bank, from neg- 
lect or waste of assignee, were lost. By the terms of 
the charter, the corporation was to continue until the 
Ist of January, 1857. Suit was brought against the 
defendants, as directors, for the amount of the two 
certificates of deposits: Held, 

1, That the plaintiff was not bound to join the repre- 
sentatives of the deceased directors in the action 
against the survivor, although under the Act of 1818 
he might do so. 

2. That the certificates of deposits were not obnoxious 
to the Act of December 26th, 1837, “ to restrain, pre- 
vent and make penal the paying away, etc., any bank 
bill, etc., intended and for circulation, ete., as paper 
money, having longer time than three days to run af- 
ter its date before redeemable, etc., payable otherwise 
than in gold and silver.” 

3. That these certificates are such debts as are within 
the meaning of the fourth rule of the sixth section, 
for the excess of which directors are liable. 

4. That the loss of the assets of the bank in the hands 
of the assignee, and from the neglect or waste of the 
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ey 4 did not relieve the directors frem their liabil- 

ity, but was the loss of the corporation. 

5, That the liability of the directors for these debts was 
a statutory liability, and not barred by time until af- 
-ter twenty years. 

6. That the judgment of forfeiture did not extinguish 
the liability of the directors. 

7. That the rights acquired under a temporary statute 
are permanent and continue, notwithstanding the ex- 
piration of the law under which they were acquired, 
and that the liability of the directors continued. 

8. That neither the debts of the bank, nor the liability 
of these directors, were extinguished by the expira- 
tion of the charter. 

9. That the liability of the directors would not be affec- 
ted, even if the debt was extinguished as to the bank. 

10. That the deed of assignment and saving in the Acts 
of 1842 and 1843 would have saved the debts and lia- 
bilities from extinguishment or destruction, even if 
that rule was in force. Hargroves, ex’r, vs. Chambers 


2. Where a bill-holder sues the assignee of a bank upon 
its notes, and no plea of non est factum is filed, the 
plaintiff need not prove the execution of the bills. 
Bethune vs. Dougherty 

3. The Chattahoochee Railroad & Banking Company 
made an assignment, in 1841, to Van Leonard, W. P. 
Young and John Bethune, of its effects, to collect and 
pay its debts. There is no evidence that Van Leonard 

ever accepted the trust. There is proof that the other 
two did. In December, 1848, the Legislature passed 
an Act, in which it is recited that an assignment had 
been made by said Railroad & Banking Company, to 
John Bethune, and confirming and making valid said 
assignment for all purposes, both in law and equity; 
and declaring that said assignee might sue and be sued 
in his said charter of assignee for any demand due to 
and from said Banking institution. Held, That said 
Act is constitutional and valid, and that the subse- 
quent renunciation by John Bethune, in December, 
1844, of this legislative ratification of his appointment 
by the bank, does not discharge him from liability. 
I bid. 

. When a common law remedy is given to enforce an 
equitable right, to which the Statute of Limitation can- 
not be pleaded, it cannot be pleaded to the proceeding 

atlaw. Ibid. 
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BILL OF EXCEPTIONS. 


1. The bill of exceptions must affirmatively disclose the 
error assigned. Doebler vs. Waters........seceeroncceereees 
2. When an application is made for a new trial and _re- 
fused by the Court, a certificate by the, presiding 
Judge to this fact does not amount to a certificate as 
to the truth of the grounds upon which the motion 
was made. It may be that the rule was denied, be- 
cause the statements embodied in it were not in accor- 
dance with the facts which transpired in the cause. 
McClane & West vs. Densmore & Kyle.....cceeecveceses evens 
4, A writ of error will be dismissed unless prosecuted 
by the plaintiff in error at the term to which it is re- 
turnable by law, or there be providential cause for the 
failure ; and the term to which it is returnable by law 
is the first which occurs after the bill of exceptions is 
filed in the Clerk’s office below, unless such first term 
opens before the expiration of fifteen days from such 
filing, Bryan vs, Walton. j.ii....cccsssisioes: oh sddecdcdsdens 


BOOKS OF ACCOUNTS. See Action, 5. 
BRIEF OF EVIDENCE. See Practice 8, 9, 11. 
CAPIAS AD SATISFACIENDUM. See Jail Fees. 
CERTIORARI. 


1. In order to obtain a certiorari from a Justice’s Court, 
the facts stated in the petition need not be verified by 
affidavit. Ware vs. Craven \.icecoe cosseccsvees scsceccccsesere 


CHARGE OF THE COURT. 


1. The Court should always, upon request, charge the 
jury specially as to any fact relied on by either party, 
that is true and material, so as the jury may be ad- 
vised by the Court of its legal effect and application 
to the issue they are trying. Ohastain & Luck vs. Rob- 
ERODE WER Srey 6.5, UE Les seedabhod shaseqastpe ty capeaebpentoeden 

2. When a legal charge is requested upon the main point 
in a case, but is unintentionally omitted by the Judge, 
and not suggested by counsel, when called on at the 
end of the general charge to suggest omitted points, a 
new trial ought to be granted. Adair et al., vs. Adair. 


3. Where the charge of the Court is calculated to prevent 
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the jury from giving to any portion of the testimony 


praper consideration, and the party may thereby have 


een injured, a new trial willbe granted, Glass & Bla- 


Cock 08: Oooh icisiesteicddovibvobiecstbe tassid ices csdiibbstincdiuctshs 133 
4. Although a charge be literally correct, still, if the 

language was calculated to mislead the jury upon a 

material point, a new trial may be awarded, Smith 

and wife V8. Overby ...cc0-scoee eee svelrsoet se toctine Mb cbeide sida 241 
5. A charge not warranted by fact is erroneous. Pat- 

ten oe FeO 2, Cbs ee a aa od Sg 271 


6. It is error in the Court to charge the jury, “that 
there is a conflict in the evidence,” when that is de- 
nied, it being for the jury to determine whether there 


is in fact a conflict. Black and wife et al., vs. Thornton. 361 


“I 


When there is an apparent conflict between the tes- 
timony of one witness and two others, it is error to 
charge that the jury are to consider from the evi- 
dence whether the two are not mistaken, thus dis- 
criminating against the two, especially when the tes- 
timony is of the same character and alike impeached 
on the record. Ibid. 


8. It is error in the Court, in the charge, to give an un- 
due and incorrect weight to a portion of the evidence, 
and which is in exclusion of other parts equally im- 
portant. Ibid. 

. It is error in the Court to charge the jury in a crim- 
inal case, that the defense, if successful, would, in his 
judgment, be based on the violation of a solemn oath 
they had taken, that he is “constrained to warn them, 
that to acquit a prisoner on such a ground, that igno- 
rance of the existence of a law is a good excuse for 
its violation,” would be a violation of their oaths as 
jurors. Dickens vs. The State........sss0se00 dsresandle se eosenbabe 


10. It is error in the Court to charge the jury on a state 
of facts not warranted by the evidence. Cain vs. Bus- 
PEE tecesenennintaneen isphense’ sapvitiiianiealanieasinneeepienip 

11. Although the charge excepted to is evidently a mis- 
take, still, if it stands in the record as the act of the 
Court, and is erroneous, such error must be corrected. 
Ibid. 

12. A hypothetical charge, which has an injurious ten- 
dency, is error. Water Lot Co., vs. JOneS.. ..cecreoeeess 

13. Certain carriages and harness were bonabt in Col- 
umbus of McKee & Roberts, whether by Livingston 

or Brady, there is some conflict in the testimony. Liv- 





383 


714 


944 








INDEX. 991 





ingston gave his note in payment, with a stipulation 
upon its face that the note of Dr. Wardlaw might be 
substituted for his, Livingston’s. The decided weight 
133 of proof is, that Livingston made the trade, and that 
the vendors looked to him for payment. McKee & 
Roberts sue Brady in assumpsit for the purchase- 
money: -Held—1. That the Court erred in refusing to 


41 charge as requested, that the fact that the vendors 
took the note of Livingston at the time of the sale 
71 for the purchase-money, was prima facie evidence that 


the credit was given to him; and in adding a qualifi- 
cation that had nothing to do with the legal principle 
contained in the request, namely: “ provided the note 
6] was absolute upon its face, and nothing further to be 
done by the parties thereto ;” the only condition being 
the stipulation that Livingston might substitute Dr. 
Wardlaw’s note for his. 2. In charging that the pay- 
ment by a promissory note on an insolvent person was 
no payment at all, the proof showing that the pay- 
ment was not by Brady, the defendant, in Livingston’s 
note, but by Livingston in his own note: Held, That 
the remedy, if there was any against Brady, was to 
charge him upon the fraud in the transaction, and not 
upon the contract of sale. Brady vs. McKee & Roberts 748 


See Criminal Law, 16. 


CHILDREN. See Wills, 3. 


CITY ORDINANCES. 


1, A party summoned to answer for an offense commit- 
mitted against one ordinance, cannot be proceeded 
against and punished by another and a different ordi- 
nance. Lesterjelle vs City Council of Columbus........... 936 


CLAIMS AND CLAIM LAWS. 


1, The interest which will support a claim under our 
statute, is any interest which renders the property 
not subject to the levying fi. fa. or attachment, or 
which is inconsistent with the plaintiff's right to pro- 
ceed in selling the property. Wade & Co. vs. Hamilton 
Cb Al. crrorerececccccsececesesereccee sosedenssbessscccsscsseccescsooes 450 


2. When goods are attached and claimed, and the proof 
submitted by plaintiff, on the trial of the issue, is slight 
as to title, evidence that the goods, at the time of the 
levy, were in the possession of claimant, and not of 
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defendant, is proper to be considered by the jury on 


the question of title. Shultz et al. vs. Watkims et al... 
See Equity, 5; Mortgages, 4. 
CLERK OF SUPERIOR COURT. 
1. The Clerd is not entitled to a fee of one dollar in ad- 
vance for entering a case on the motion docket. Ball 
U8<: PUNCH. sc osnadidovedhs vebmeopwadovidtivecdec’s) cvvveddesopabooms 


COMMON CARRIER. 


. When cotton is to be transported through the medium 
of two common carriers, connecting with one another, 
it is the duty of him who performs his part of the 
transportation first, to deliver it to his successor, by 
at least ipren. it where it is easily accessible to him; 
but while the first cannot discharge himself by a less 
delivery than this, the next may bind himself by ac- 
cepting a less. Union Dray Line Company vs. Hurt... 


See Delivery. 


COMPROMISE. 


1. Where parties have conflicting claims depending upon 
a law point, and they compromise them, each is bound 
by the settlement, whether the law point turns out to 
have been for him or against him. Morris et al., vs. 
Munroe 


CONFESSION OF JUDGMENT. See Appeals, 3. 


CONFLICT OF JURISDICTION. See Hquity, 19. 


CONSIDERATION. 


. A promise to pay money is without consideration, and 
will not be enforced when the reason for giving it is 
not to cover damages resulting from the failure to per- 
form a contract, but to prevent the failure by a pen- 
aliy. DGeDLer 08, WU ALET Bs. cncans seers opseg pone sonscrceayroenses 


See Contracts, 6; Evidence, 19. 


CONTINUANCE. 


1. It is no ground of continuance, of itself, that a full 
report of a decision of this Court in the case on trial, 
has not been received by the party desiring its use. 

WNP G85; WOE PVOYE).. 60.0 ceicsescécoccccocscsdessicnce’ 
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2, To be entitled to a continuance on account of the ab- 
sence of a practicing attorney from the Court, the 
party desiring such witness must show the same dili- 
gence to have the attorney in attendance, or to obtain 
his evidence, as for that of any other witness. Ibid. 


3, A continuance will be granted in order to give a par- 
ty an opportunity of compelling a witness in another 
State to answer interrogatories, even in the absence of 
knowledge on the part of the Court, as to whether 
the laws of such State will furnish the compulsory 

rocess or not. Johnson vs. Baldwin........cccceeceseeseees 

4, A continuance ought not to be granted on the ground 
of absent evidence, when the opposite party fully ad- 
mits all that could be proven by the evidence, if pres- 
ent; nor when there is no showing of the proper dili- 
gence to have it present. Baldwin vs. Walden..........4. 


See Criminal Law, 1. 


CONTRACTS. 


1, When carpenters agree to do work, according to spe- 
cifications, in a neat and workmanlike manner, and 
fail, not only to comply with the contract, but do the 
work unskillfully and negligently, they are liable to 
respond in damages to the employer, for all injuries 
resulting from the breach of the contract. Trustees of 
Monroe Female University vs. Broadfield et Al.......+.+000 

2, The fact that the employer accepts the work, and 
agrees to pay for it according to contract, does not re- 
lieve the carpenter from such liability, unless the em- 
ployer, at the time, knew of the deficiencies, or breach 
of contract, and expressly agreed to waive his rights 
under the same, which must affirmatively appear. 
Ibid. 

3. Where there is a conflict of testimony as to the terms 
of a contract, and the witnesses are equally credible, 
neither being present when the contract proven by 
the other was made, it may be reconciled by suppos- 
ing, that in the course of the negotiation the terms 
were changed; and in that event, the last should be 
enforced, Hobbs ih, TWA bansocpccacrecficceccosesceterescessses 

4. When a negro is hired to make a crop, and taken 
away by the owner in the middle of the year, whereby 
the crop is entirely lost, the true measure of damages 
is the hire of the negro, the rent of the land, and the 
— incurred for the purpose of making the crop. 

id. 


Vou. xxx—64, 
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5. When a negro is hired to make a crop of corn, cotton, 
etc., and no time is fixed for the termination of the 
hiring, it will be presumed to be for the year. Ibid. 


. Every contract must be founded upon a consideration, 
either good or valuable, otherwise it is a nude pact. If 
a plaintiff in fi. fa. has a lien upon property which is 
sold for $8,000 00, or is worth that amount, and he 
agrees to accept of $2,000 00, or one-fourth of the 
amount from the defendant in execution, or the pur- 
chaser under him, and release the debtor from his lia- 
bility upon the judgment debt, the agreement is gratu- 
itous and cannot be enforced. Molyneaux vs. Collyer. 

7. S., residing in Florida, contracts to sell and deliver to 

C. & W., butchers in the city of Macon, Georgia, 600 

head of beef cattle, at a stipulated price—200 to be 

delivered the first of June, 200 the first of August, and 

200 the first of November, The first two installments 

are delivered and a note given in part payment; the 

plaintiff fails or refuses to deliver the remaining 200. 

Held, That in a suit by 8. upon the note given for the 

cattle, C. & W. may reduce the recovery by the amount 


of damage they sustained on account of the plaintiffs - 


failure to consummate the contract. Cherry & Walker 
UBF BUIOW |. 55. 0G oti cece stcecevecsocsovessdee cqbeussecesascvocteens 
8. R. borrows $1,000 00 of B., and promises to return it 
in ten days or send B. a note for $5,000 00 which he 
holds on C. Held, That in the absence of positive 
proof as to the nature of the transaction, it will be 
construed into a security for the $1,000 00 borrowed, 
and not an absolute transfer of the $5,000 00 note. 
Equity would relieve against such a contract, if satis- 
factorily proven ; the ten days within which the money 
was to be returned, not being of the essence of the 
agreement. Cock & Thompson vs. Brown & Carmichael. 


; “ MoInrosu, February 3d 1855. 
“Mr. Tenperson Smita, Esq.—Sir: If Heury Weaver 
should purchase any of the negroes of Langford’s es- 
tate, I al to stand his security if he desires it, and 
will be taken; and I shall not be present on your sale 
day, but will attend to it at any time. 

Yours respectfully, 

[Signed] Sampson Bett.” 
Weaver having bought property upon the credit of this 
letter at Langford’s sale, and Bell, when called upon, 
refusing to become his security. Held, That the letter 
was actionable. Smith vs. Bell.......... oevesecccdcccescacsen 
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CORPORATIONS. 


1. As the Act of incorporation of The Dahlonega Tan- » 
ning and Leather Company contains a personal liabil- 
ity clause as to stockholders therein, that liability 
continues, notwithstanding a transfer of the stock, un- 
less the stockholder so transferring, shall discharge 
himself from liability, by a compliance with the pro- 
visions of 2d section of the Act of 29th December, 
1838. Mason & Field vs. Force Brothers & (0.,...++++0 99 

2. When a judgment is properly rendered against that 

731 incorporation, and execution legally issued, the same 

may be levied upon and collected out of the private 

property of any of the stockholders therein. No ser- 
vice of process upon, or notice of, the suit to the stock- 
holders being required by that Act, or necessary. Ibid. 


See Action 3. 





CRIMINAL CONVERSATION, 


1. “It is not always necessary that the husband be 
proved to have connived at the particular acts of adul- 
tery charged. For if he suffers his wife to live as a 


75 prostitute, and criminal intercourse with a third per- 
son ensues, he can have no action. It is damnum 
absque injuria.” CO0k V8. W00d....cscsccseversseececececeres 891 


2. “ Passive sufferance, or connivance of the husband, 
may also be shown in bar of a civil action.” bid. 

3. “It is not necessary to show connivance at actual 
adultery any more than it is necessary to prove an ac- 
tual and specific act of adultery.” Ibid 


COST. 


1. 1t is error to tax the defendant with the entire costs 
of a proceeding to dissolve an injunction. Mayor and 
Council of Columbus vs. Jaques et Gl....cssecseccccsesessececes 506 


COURT OF ORDINARY. 


1. An order granting leave to sell the land of a testator, 
granted by the Court of Ordinary upon the applica- 
tion of the administrator with the will annexed, is 
valid, whether passed on legal reason or without rea- 
son; and a sale under it passes the title of the testa- 
tor. Doe, ex dem. Sikes vs. Roe et al ..... dg benhld eee csceceee 961 


8 See Administrators, 4. 
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~ COVENANT. 


1. The Water Lot Company sold to Van Leonard, in 
trust for the Howard Manufacturing Company, a wa- 
ter lot, No. 11, in which were various covenants. In 
oné place, in one of the deeds between the parties, 
Van Leonard was styled trustee of the Howard Manu- 
facturing Company; in another, trustee of the stock- 
holders of the Howard Manufacturing Company. In 
the deeds there were various covenants; among others, 
after stipulating how the canal or reservoir was to be 
finished, the waste-way not being considered sufficent- 
ly deep to carry off the waste water from the ma- 
chinery, the Water Lot Company agreed to blast out 
the waste-way opposite to lots 13, 14, 15, the Howard 
Manufacturing Company to blast out opposite 11 and 
12, all being below 11, on which the Howard Manu- 
facturing Company intended to put up machinery. 
There was this further stipulation: That the Water 
Lot Company would “so finish all the eyes in the 
canal or reservoir as to furnish and contain in said 
canal, water in sufficient quantity to propel the ma- 
chinery placed and erected on lot No. 11, by Leon- 
ard.” After erection of buildings, etc., on the lot, the 
whole property was sold at Sheriff’s sale, as the prop- 
erty of the Howard. Manufacturing Company. On 
an action brought by the Howard Manufacturing 
Company for breach of covenant and injuries sustain- 
ed by the Howard Manufacturing Company prior to 
the sale, one Parr, who held an interest in the prop- 
erty under the purchaser at such sale was offered as a 
witness. Held, 
. That Parr was not interested in the result of that 
suit, and competent. 
. That the styling of Van Leonard in the one as trus- 
tee for the Rowan Manufacturing Company, and in 
the other as trustee for stockholders of the Howard 
Manufacturing Company, was immaterial, and ex- 
plained itself. 
. That the Water Lot Company did not covenant against 
low water, or to supply the machinery with water at 
all events, but the parties contracted on the basis, that 
if all the covenants were performed as stipulated, in 
regard to canal, waste-way and eyes, that a sufficiency 
of water would be supplied. 
. That the mutual covenants as to blasting and blow- 
ing out the race or waste-way, were independent, and 
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not dependent, they going to a part, and not the whole 
of the consideration. 

5, That the measure of damages was the interest on the 
investment for the time the machinery was not em- 
ployed for want of water; and in case only a, part of 
the machinery was idle, interest on a like proportion 
of the investment. ; 

6. That the plaintiff is not compelled to expose himself 
to a trespass to protect the defendant from the conse- 
quence of his breach of the contract. 

7, When the verdict is sustained by the proof, the case 
will not be sent back for an immaterial error in the 


charge of the Court. Water Lot Company vs. Leonard 560 


CRIMINAL LAW. 


1. Where the Court refuses a continuance in a capital 
case, on account of the absence of testimony, material 
for the prisoner’s defense, a new trial will be granted. 
Whitworth vs The State....cecsscccrsecsvecsreccesccesecrsceserts 


2, A riot cannot be committed without as many as two 
persons acting in execution of a common intent. 
Prince and Stafford vs. The State....... sdb wotsvesatns sbWdibe 


3. If, upon a sudden quarrel, the parties fight upon the 
spot, or presently agree and fetch their weapons and 
fight, and one of them is killed, such killing is but 
voluntary manslaughter, no matter who strikes the 
first blow. Gann vs. The State.......c.cccccocrecscsceserees : 

4. Whenever the homicide is the result of that sudden 
and violent heat of passion, which is supposed to be 
irresistible, and without any malice or deliberation, 
the killing is voluntary manslaughter, Ibid. 


5. On an indictment for malicious mischief in shooting a 
mule, it is a good defense to show that the shooting 
was done with the motive of protecting the crop of 
the accused, and not from either ill-will to the owner 
or cruelty to the animal; and it is the line of this de- 
fense to show, that the mule was in the corn-field of 
the accused at the time of the shooting; and the evi- 
dence showing him to have been there is corrobora- 
ted by proof that he had an habitual proclivity to- 
wards such mischief, and was hard to restrain from it. 
Wright ve. The. States ssivricesssccrcaveraiesctenoactonsindegpededsar 

6. The right of a jury in a criminal case to judge of 
the law, being secured by statute, must not be im- 
paired by denunciation of the Court, that if they do 
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so and acquit the prisoner, they would violate their 
oaths as jurors. Dickens vs. The State .......cccccceesseeee 383 

7. The opinion of a spectator, expressed just before the 
commencement of a fight, that one of the parties had 
a malicious intent towards the other, is not legal evi- 
dence that such an intent existed. Fundy vs. The 
SE A ccpichcoctntesvecoupeohpevete -sorgveneisptgieteis a eeite 400 

8. A Policeman or Watchman under City Ordinances, is 
as much under the protection of the law in making 
an arrest as any public officer, such as Sheriff, Bailiff, 
or Constable Johnson, alias Thompson, vs. The State... 426 

9. An officer is not necessarily a trespasser in making 
an arrest on probable ground of suspicion, and with- 
out a warrant. Ibid. 

10. Although the arrest of one accused or suspected, 
should be illegal, or a search of his property or per- 
son by the officer should be unauthorized, this would 
not justify the accused in shooting the officer, not to 
peenens such arrest or search, but after the arrest had 

een made, and the search voluntarily submitted to or 
tendered. Ibid. 

11. When the defense relied on for shooting at an officer 
is, that the arrest was illegal and unauthorized, any 
fact, circumstances, or information on which the offi- 
cer acted in making the arrest, is admissible, not as 
proof of the facts, but as evidence that the officer, in 
making the arrest, did so on reasonable ground of sus- 
picion. bid. 

12. One cannot be tried and convicted for an offense dif- 
ferent from that for which he is prosecuted or called 
upon to answer. Mayor and Council of Columbus vs. 


SE prise ctcecele ante ces sana renasetnn es, wae ea 517 
13. One who has agreed to participate in a crime may 
repent. Pinkard vs. The State....coescsccserssesessegecssees 757 


14. One need not be present at the commission of an of- 
fense to make him principal. Ibid. 

15. If the jury cannot conscientiously adopt the law as 
it is given to them in charge by the Court, it is not 
only their right, but their duty, to render a verdict 
according to the opinion which they entertain of the 
law; and they should be so instructed by the Court 
when requested todo so. McDaniel, alias Hickey, vs. 
Th, Stabe ye.s.seivocssedenssieuyiecnogesqtiouresee epedee sensccegeces 853 

16. It is error, in giving the law of reasonable doubts, 

for the Judge to tell the jury, that reasonable doubts 

















INDEX. 999 





usually arise from either want of evidence or conflict 
383 of evidence, in a case where the doubt did not arise 
from either of those causes, but turned solely upon 
the internal credibility of an explanation which the 
defendant had given of the circumstances against 
him, when they were first brought to his notice. Mc- 
0 0OUe Mlven 08. Te State... ...celdirsdesicccsccsccscescacce 0 soccenees 869 


See City Ordinances. 
DAMAGES, 


pe 1. Pecuniary injury is not the only one for which com- 

| pensation ought to be allowed in damages. Cooper vs. 
MENG . 5S iickiet Aeieide Wie desisdecae Kid + oberedesbdidsscbivdse 146 

2, The doctrine of damages discussed. Smith and Wife 
Ot: OOO. F2. RATE EAR ita daseeservns 241 

3, A case in which the damages for a frivolous appeal 
were held to be excessive. Hull vs. Tommy.............. 762 

4, Where the landlord makes successive attempts to stop 
a leak, but fails through defective workmanship, he 
must pay the tenant, under such a contract, full com- 
pensation for the injury done to goods in the house 
during the period of those attempts and failures. 
Diet Rey OF. TETRA vecque ss ctteqecesysocepseuhootastnbanic vote 866 

5. The rule of damages for a false representation is, that 
there must be a deduction from the agreed price, in 
proportion to the article’s departure from the repre- 
sentation made of it. Gaulden vs. Sheheé......s0000+ s+ 948 


See Covenant; Set-off, 3; Warranty, 2. 


DEBTOR and CREDITOR. 


1, A creditor holds a debt against a principal and de- 
ceased surety, is under no duty to give notice of the 
evidence of his debt to the administrator of the surety. 

He must give notice when he seeks to hold the admin- 
istrator personally liable for a wrong application of 
the assets to other claims, but need not do so in order 
to hold the estate liable for the debt. Goodwyn vs. High- 
GOET i oi ccin dvd seins’ coedooss descr cceivs sebockhntocdaccaoyousengsdeaph 249 


2. A settlement in favor of wife and children, or either, 
will be supported, if made in good faith and with no 
intent to defraud creditors; but one, by a debtor in 
greatly embarrassed circumstances, of the bulk of his» 
estate, leaving but a pittance, and insufficient for the 
debts, cannot be supported. Clayton vs. Brown........ . 490 
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3. When a creditor agrees to accept from an insolvent 
debtor a less sum for a greater, to be paid in personal 
service, (instead of property) or the debt of a third 
person, it is a valid contract ; aliter, if the debtor was 
solvent. Molyneauzx vs. Collier...... repens loecsoneepedieni 731 


DECEIT. 


1. A representation that a person may be safely credited, 
cannot give a right of action, without some indication 
in the representation, or its circumstances, of the ex- 
tent to which the credit may go. Glover vs. Town- 
SOE, TOD Ai cnventinenhdasmete tt oneitieecndeine siaeidiin 90 


2. A representation by the seller of a horse, that a sore 
on the horse’s eye was caused by a mule bite, is not 
80 Overcome by mere opinions to the contrary, founded 
on the appearance of the sore, as to require a jury to 
find that the representation was false. Benson vs. 
ao cccccectes conpenanscocnnscancessasnececess. aonceqes conconesig 106 


DEEDS. 


1. A deed made since 1839, and attested by a Justice of 
the Peace, is not admissible in evidence, upon the fact 
of its having been recorded without other proof. 
Payne vs. McKinney and Whitlow.......cccccecccecececeeeeees 83 


2. A deed between private persons conveying all the land 
on one side of a river not navigable, conveys all that 
lies on that side, beginning from the middle of the 
river ; or in other words, the term river, when applied 
to streams not navigable, and used to designate a 
boundary between private land owners, means in law 
the middle of the river. Stanford vs. Mangin et al.,... 355 


3. Possession of a deed by grantee, or one taking interest 
under it, is presumptive evidence of its delivery in 
immediate execution of the purposes for which it was 
made. Black and wife et al. vs. Thornton........cceerseeeeee 361 

4. Under our Registry Laws, a copy-deed is not evidence, 
unless the original appears to have been properly ad- 
mittedtorecord. Oliver et al. vs. Persons .....0. .ee+seee 391 

5. Under the Act of 1856, a prima facie presumption in 
favor of proper probate is raised, where the records 
have been burnt. But this may be rebutted, and the | 
Judge may hear evidence in rebuttal before admitting 
the copy as secondary evidence. bid. 


6. Proof of the existence and execution of an original 
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deed must be made before a copy thereof can be used _ 
as evidence. Durham vs. Holman... cccees oiceccerscereees 619 
7. When a deed is put in evidence purporting to have 
the name of one subscribed thereto as Justice of the . 
31 Peace, as a subscribing witness, and a certificate from 
the Executive Department shows, that no such person 
was Justice of the Peace in the county when the deed 
purports to have been executed, at that time, such 
proof, in the absence of rebutting evidence, is conclu- 
sive evidence of the forgery of the paper, and the fact 
cannot be weakened by a supposition. Ibid. 
90 8. There is no delivery of a deed, when the grantor 
never parts with the dominion over the paper, but re- 
tains it, concealing its existence from the grantees, 
and intending not to put it into their custody or con- 
trol. Rutledge vs Montgomery et Al.......cccccsscecereres .-- 899 


DELIVERY. 


1. A delivery of cotton to a common carrier for a con- 
signee. and its acceptance by the carrier for the con- 
signee, when there was previous agreement between 
the consignee and consignor, that the latter should 
send the cotton to the former, is a delivery to the con- 

; signee. H. C. Wade & Co. vs. Hamilton et al.....cecereeeees 450 

3 See Deeds 3, 8. Gift. 


DEVISE AND LEGACY. 


1, A testator, by the 11th item of his will, gave to his 
son Thomas, who was a minor, a negro boy named 
Clark, at $550 00, and other property at stated prices, 

5 and money, making in the whole $2,384 00, as stated in 

the item. By another, the 17th item, it was provided : 

“In the event that any of the negroes herein given to 

any of my minor children should die, or become of 

little or no value before such minor becomes of lawful 
age, then, and in that case, it is my desire, that such 
deficency or loss be made up to such child or children 

80 losing, out of my estate.” Clark died before Thomas 

| came of age, and at the time of his death was worth 
$1,200 00. Held, That the sum to be paid to Thomas 
in lieu was $550 00, at which he was priced in the will 
and not his actual value. Oglesby et al. vs. Oglesby...... 348 

2. A legacy to “be divided between my two sisters’ children, 
Elizabeth Joice, and Martha Lilly, to-wit :” naming the 
children, goes only to those who were children of the 
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two sisters, ot the death of the testator, and one of 
the named children dying before the testator, is to be 
considered as stricken from the enumeration. Springer 
CF BIGG CONGTIIOR 056. i ccdivccccesasscdessvccceccvescedsecesttuees 976 


DISCOVERY AT LAW. See Evidence, 20. 
DISTRIBUTION, 


1. J. N. having two sets of children, made a division of 
his whole estate into as many shares as he had child- 
ren, and gave off to each of the older set an equal 
share of the same. Each of them receipted to him for 
the same, as in full, of their distributive shares in his 
estate. The balance left was the portion set apart for 
the younger set of children. After his death, on a 
bill filed by the administrator for instruction. Held, 
That the disposition so made of the estate, and agreed 
to by the older children, was good, and excluded them 
from any interest in the estate of the deceased. New- 
Some CF AL. 08 COGDUTR 6005. crcccccosecccces vecececcdssbesceesée 


See Devise and Legacy. 
DIVORCE. 


1. As to a suit for divorce, the wife is sui juris, and may 
charge the husband without his consent with the real 
value of all such services of other persons as may be 
necessary to her in the conduct of the suit. Spray- 
DR OR BN sii dlipcs cheatin biptenicevendpnookpenbyvarnatiadas 81 


DOWER. 


1. The administrator of deceased alone, can contest the 
widow’s right to dower, in an application by her for 
assignment of dower. Findley vs. Lawless............+++ 88 


DRAFTS AND BILLS OF EXCHANGE. 


1. The drawer is not discharged from his liability on a 
draft on the ground that the holder did not present it 
for acceptance or payment at the proper time, unless 
he is injured thereby. Patten vs. Newell.........00000000 271 

2. Parol evidence is incompetent to prove, that a draft 
ented to the order of P., generally, was intended to 

e negotiated at bank. Ibid. 


3. Blank acceptances are binding upon the acceptor, 














976 





INDEX. 1003 


there being no complaint that the drafts were not filled 
out according to the agreement of the parties. Moiese 


80 AGP ..00. Widbosdesivocssidssveedlscovtbavedsvsdes bbdecsbUdel 942 
EJECTMENT. 


1. A plaintiff in ejectment must recover on the strength 
of his own title, and not on the weakness of the de- 
fendant’s title. Stanford vs Mangin et dl.......s.sses0008 30D 

2. Where the proof shows, that the defendant in an ac- 
tion of ejectment was in possession of the lot of land 
in suit, the year before the suit was brought and after 
the suit was brought, this is sufficient evidence of pos- 
session of the premises to authorize a recovery against 
him. Doe ex dem. Hooper vs. Doe et Al... ccccsscssesceeees 553 

3, When land was drawn by, and granted to W. H.’s or- 
phans, and there be a demise in plaintiff’s declaration 
from them, and the grant is in evidence with proof 
of possession by defendant, and no adverse title is re- 
lied on by defendant, the plaintiff is entitled to a ver- 
dict. Ibid. 

4, The fact that the deed from the drawers of the lot to 
the plaintiff ’s lessor does not contain the number of 
the district, the land being otherwise sufficiently de- 
scribed, or the date of the month of the execution of 
the deed is left blank, and that the deed was not recor- 
ded in time, or that the drawers were swindled out of 
the land, do not affect the plaintiff’s right to recover 
as against a mere wrongful holder, there being no other 
deed from the drawers ; and so the Court ought to in- 
struct the jury. Ibid. 

5. No recovery can be had in ejectment when the lease 
under which the alleged trespass was committed, has 
expired before the trial. Roe & Riley vs. Doe ex dem. 
AdQAIMS ....0000n650sdsdoerreenepersenngs? se cosetarerepeconespenspaceses 608 

6. Where the verdict of the jury in ejectment is too un- 
certain to enable the Court to award judgment upon 
it, it is void. Ibid. 

7. In an action of ejectment, when the title is brought 
down to two persons, and the defendant offers a deed 
from one of the two fcr half of the land, that deed is 
admissible as evidence to protect the defendant hold- 
ing under such deed from an eviction. Roe & Calhoun 
v8. Doe ex dem. Johnson et Al.siscceccececeevescevecesseees cess 611 

8. The plaintiff, in an action of ejectment, is not entitled 
to recover when one of the lessors has conveyed, by 
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deed, his whole legal and equitable right to another 
lessor whose right to recover has been barred by a 
former recovery in the statutory form of action 
against the same defendant for same lot of land, and 
the demises from these two being all the title exhibi- 
ted by the plaintiff. Doe ex dem. Dearmond vs. Roe & 
BrGMAng 0.0 .cccecseccdsesigscotebs ssvecevet vocecedaveece weoccdedved 

9. Proof of prior possession of land for more than seven 
years is sufficient to authorize a recovery by a plain- 
tiff in ejectment against a mere wrong-doer. Buckner 
V8. CRHAMBUUEE......0 core ccrcccerosevecsssedeccece sess se cceeccieese 

10. The titles of the different lessors of the plaintiff in 

ejectment, are different causes of action, and for pur- 

oses of defense, the action, as to each one of them, 
is to be considered as commenced when that one is in- 
troduced into the declaration, whether it be intro- 
duced at the beginning or as an amendment after- 
wards. Roe & Tidd vs. Doe ex dem. Pearce........ vd sodth 





















EQUITY. 


1. This Court will not interfere with the discretion of . 


the Circuit Judge, in refusing to dissolve an injunc- 
tion, unless the discretion is manifestly abused. Cash 
et Al., V8. WilliaMs.....ccecreee voor dnleincinn codtnoc bade sbueghady 
2. An injunction will not be dissolved on the coming in 
of the answer, unless the answer fully swears off or 
denies all the equities of the bill, especially when the 
injunction is necessary to protect the complainant 
from an invasion or trespass upon his property. Mc- 
Ginnis vs. The Justices of Inferior Court.......s.secsecsceees 


3. Where a general demurrer has been heard and adju- 
dicated, the Court will not, on a motion subsequently 
made to dissolve the injunction on the coming in of 
the answer, consider any objection to the bill that was 
properly involved in the demurrer. Ibid. 

4, A Court of Equity will enjoin an administrator from 
recovering a tract of land when the intestate has been 
dead more than seven years, and the heir-at-law was 
of age at the death of intestate, and when there are 
no debts against the estate, and the defendant has 
been in adverse possession for seven years before com- 
mencement of suit or grant of administration. Mur- 
dock vs. Mitchell...,..++++» ppeccnadancaaacssperblesniianns cseecnelens 

5. Where lands are levied on by execution, and claims 

interposed and withdrawn by successive claimants to 


-» 652 
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whom the property is conveyed, a Court of Equity 
will interfere and restrain the claimant from with- 
drawing his claim, and the holder of the title from 
transferring the same, until the question as to its lia- 
bility to the lien, can be adjudicated. Field vs. Ralston 
& Martin.......0.0000 dbccbplt Wdbesdtnss ncvendédeaiessuedchdebliehatpuds 79 


6. Equity will decree the whole performance of an agree- 
ment which is within the Statute of Frauds, when- 
ever there has been such a part performance as that 
the whole performance is necessary to prevent a fraud; 
and the whole performance is necessary to prevent a 
fraud in a case where the parties have proceeded so 
far on the faith of the agreement, that they cannot be 
restored to their statu quo, nor adequately compensa- 
ted in damages, by avoiding the agreement and leay- 
ing them to their action for damages. Chastain vs. 
BR OF GD nics ce Secencs covepeesces oes eeeeesscescecccccsseece scence 96 


7. The answer of a defendant, denying the execution of 
a promissory note, when responsive to the bill, can 
be overcome only by two witnesses, or one witness 
aided by corroborating circumstances. Low vs. Ar- 
grove ANA Wife. cb Al ....ccccccoonconcsesscnssoowedennigedeen swudebie 129 


8. If a wife, by bill, sets up an ante-nuptial agreement 
by parol for the settlement of property, which is ad- 
mitted by the husband, and the Statute of Frauds is 
not insisted upon, equity will decree a specific perfor- 
mance. Kirksey vs. Kirksey......sscccccoressee.ceccceeee veces 156 


9. When a bill is presented to the Judge, praying an in- 
junction, and it appears upon its face that the com- 
plainant has ample redress at law; ‘and especially if 
the statements are inconsistent and contradictory, it 
is the duty of the Judge to refuse his sanction. Camp 
vs Mattheson & O HArsrd.......ieccsee vee coedevcsscsceccereeves 170 

10. That relief will be granted from a mistake as to the 
legal effect of an instrument, is law, settled by adju- 
dications of this Court by a statute, and the evidence 
shows such a mistake in the verdict inthiscase. Dvu- 

CAS: C8 AL: V8. TAMCAB iis ie 5 ii so06i ica 58s ibd eed Webeecd eeteedll 191 

11. A verdict and judgment was obtained at common 
law for the defendant, in a statutory form of action, 
for a lot of land. The Statute of Limitations havin 
been relied on and supported in the trial by a dead 
ante-dated eighty years, without which the recovery 
could not have been had, one of the witnesses to the 
deed swearing that the deed was made at its apparent > 
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date. A bill was filed by the plaintiff to restrain the 
defendant from using such judgment so fraudulently 
obtained as a bar to a subsequent action for the same 
lot. Held, 


1. That it was not necessary to allege in the bill, or 
prove that the witness, swearing falsely, had been 
prosecuted to conviction for perjury, under the pro- 
vision of 8th sec. 8th div. Penal Code; that the case 
did not fall within its provision, nor was affected by it, 

2. That although the bill showed that defendant had 
been in actual possession of part of the lot more than 
seven years before the commencement of the suit, still, 
the verdict on the entire lot could not be maintained 
without the deed. 


3. That a Court of Equity will grant relief against a 
judgment obtained by fraud, as the judgment in this 
case was. 

4, In matters of fraud, the party aggrieved has a right 
to go into either a Court of Equity or law for relief, 
and having gone into equity, he cannot be sent back 
to a Court of law, although his remedy there might be 
equally adequate. 

5. Injunction is a proper remedy to stay waste in cut- 
ting down and selling from the lot the valuable timber 
thereof. Griffin vs. Sketoé.....cccs-sccesecces covsecccesccsceces 

12. The bill of a married woman, relative to her separate 





estate, may be dismissed by her, against the wish of 


her neat friend. Brawner vs. Bell......s0ce ccecsceereeeeees 
13. When the defendant in execution remains in the pos- 
session of the land, under some parol agreement with 
the purchaser as to its redemption, makes valuable 
improvements thereon, and the purchaser acknowl- 
edges himself satisfied as to the manner in which the 
re-payment has been arranged, the tenant acquires a 
complete equity to the premises, and one upon which 
he may rely to protect his possession against an action 
brought by the purchaser. Vanduzérvs. Christian...... 
14. The defendant in every equity cause may deny on 
oath the execution of any document exhibited to the 
bill, and thus put the complainant on proof. Oliver et 
A Why PCTEONG i vvivoredesrvccsisocesvccestadd econcessecdeccncesces’ 
15. On a bill filed for the recovery of a negro, and the 
only evidence of title relied on by complainant was a 
deed from one Tinly, reciting on its face that he had 
conveyed said negro previously to another person. 
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Held, That the plaintiff had no right to recover, and 

the bill was properly ordered to be dismissed. Griggs 

DEE DAGAIEL: 50s cone coesen ome odonedonapedebaephicdbbudphian bende deppsnieh - 6 
16. Where an agent receives money from his principal 

upon an illegal contract, he cannot avail himself of 

that defense in an action brought against him by the 

principal for money had and received to the plaintiff's 

use, especially when those who paid over the money 

to the agent, do not desire that he should retain it. 

Engram 08, Mitchell, ,...+sssseccesesseteppoondconrooene optepnnrwnee » 547 


17. When money is actually paid over upon an illegal 
contract, it is clear that it cannot be recovered back, 
the contract being executed, and both parties being 
in pari delicto. Ibid. 

18. A party may, in some cases, be allowed to retain 
money which was due to him ex eguo et bono, but 
which he could not have recovered at law; yet, 
he never can be allowed to retain money to which he 
has no claim whatever against the true owner. Ibid. 

19. As to the distinction in some of the cases, resulting 
from the knowledge or ignorance of the agent, as to 
the illegality of the contract upon which the money 
was paid, that can make no difference. Ibid. 

20. In the exercise of the jurisdiction, confided respect- 
tively to the State Courts and those Courts of the 

) United States, (where the latter have not appellate 

jurisdiction,) it is plain, that neither can have any 

right to interfere with, or control the operations of 

L the other. It accordingly has been settled, that no 

State Court can issue an injunction upon any judg- 

ment in a Court of the United States, the latter hav- 

ing an exclusive authority over its own judgments 
and proceedings. Strozier, next friend, vs. Howes, Hyatt 

OD a is osvcsenckgecne pipgecescvabhoteh-aps levadpaseguecess taghbeieoseds 578 


21. When a decree is rendered on a bill filed by two com- 
plainants, one of whom was dead at and before the 
filing of that bill or rendition of the decree, that fact 
only vacates the decree as to the deceased .complain- 
ant. Trace et al. vs. Rowell et Al..rccrccccssseverees vessagee 764 

22. Under the 9th Equity Rule, an injunction to restrain 
a common law action ought not to be granted, unless 
the application is made thirty days before the trial 
term of the case, or a good reason given for the delay. 
Way & Taylor vs. Brown & Carmichael......ssecee seceesees 806 

23. There is no equity in a bill which asks the injune- 
tion of a common Jaw action upon the grounds: Ist, 
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That the complainants do not owe the debt on which 
the pending suit is founded. 2d. That the defendants, 
by suing out garnishment against a person who held 
assets of the complainants, have prevented the com- 
plainants, from paying their debts. bid. 


24. A bill of review will not be sustained when it does 
not make a case which requires a reversal of the for- 
mer decree, nor which would authorize a new trial. 
Somes Oa: TORI i. OR TE oc ak ec ee ndgcctatbcceuane 826 

25. When all the material allegations in a bill. and the 
statements upon which the equity of the billis based, 
are fully met and denied by the answer, and there is 
no special reason for retaining the injunction, it will be 
dissolved. Howard et al vs. Marine Bank of Georgia. 841 


26. An execution creditor can not be enjoined from the 
sale of his debtor’s property upon the ground, that 
there are claims to it which will cause it to go off at 
a reduced price. Robinson vs. Thompson & Co.........004 933 


27. A bill which alleges that a lot of land, of which the 
complainant was the true owner, was sold through 
misapprehension by the Sheriff, the complainant offer- 
ing to repair all the consequences of the mistake to 
the purchaser, and which alleges that the Sheriff, at 
the instance of the purchaser, is about to turn the 
complainant out of possession, is a good bill, and 
ought to be retained for the equitable relief of injunc- 
tion and cancellation. Mustian vs, Jones & Brooks...... 951 


28. Equity will grant relief from an endorsement which, 
through mistake as to the legal effect of the words 
used, binds the endorser to pay the note, when the 
true contract and intention was to write only such an 
endorsement as would convey the title without render- 
ing the endorser liable. Clayton vs. Bussey & Ferrer... 946 

29 When to an equity charged in a bill, the defendant 
only interposes a denial upon his information and _ be- 
lief, the injunction will not be dissolved. Ketchens vs. 
TG.” ‘catennsttines <ansecesenreee sarees aeeniespnaesealiea 931 

30. An injunction will be totally, or partially, dissolved 
according to the exigencies of the case. J bid. 

31. An injunction must be dissolved when the answers 
swear off all the equity of the bill. Applewhite vs. Bald- 
WUE Es. PAD lap wdttoddenotge santontesabebsoesevegense¢dueen 915 

32. Where the mortgagor of land has no title to the land 
but only a bargain for it, with part payment of the 
purchase-money, the mortgagee cannot have the aid 

of a Court of Equity to foreclose his mortgage as 
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against the holder of the title, without offering to pay 
the remainder of the purchase-money. Crummey et al. 
vs. Mechanics & Savings Bank...cs.ccceccosecesseceeecsseeseece 670. 
33. A Court of Equity will not only relieve against a con- 
tract founded in fraud, that is, a suppression of the 
truth, or a suggestion of falsehood, but also where 
both parties honestly labor under a mistake or misap- 
prehension of the facts. Molyneaux vs. Collier.........++ ‘731 
296 34. A complainant coming into equity, seeking to be dis- 
_ charged from the payment of a just debt, must make 
it appear that his claim is not against honor and con- 
science. Ibid, 

35. One C., alleging himself to be trustee for S. L. and 

34] her nine children, petitioned the Judge of the Supe- 

rior Court, and alleged that one 8. H., an attorney of 

that Court, had in his hands the sum of $3,300 00, to 
which he, as trustee, claimed title. The attorney an- 

33 swered, etc. Held, That the petition was properly 
dismissed. The pg. not averring that the at- 
torney had collected or held the money as his agent 

or attorney, or by what right he claimed the mone 

or possession thereof. That the remedy was by bill 

in equity. Chappell, trustee, vs. HAWKINS......0..00000eseee 756 


See Nuisances, 2. 


ERROR. 


1 1, It is no error in the Court to refuse to charge a prin- 
ciple of law, however sound, unless such principle has 

- some application to the case on trial. Mitchell vs. Wes- 
tern & Atlantic Railroad.......ciee sooccsecceenecs soecseeerecees 22 


2. A proposition to which the Judge expresses his as- 
sent during the argument to the jury, and in their 

5 hearing, conveys the Judge’s opinion to the jury as 

effectually as a formal charge could do, and may equal- 

ly serve as a foundation for the assignment of error. 

Glover vs. Townsend, Crane & Co.....++ wig cuddabiiedsbeehiol 90 

: 3. On the trial of one for an assault with the intent to 

murder, it is no error in the Court to refuse to charge 

the jury, that if they believed, from the evidence, that 

the prosecution was unfounded, that they should not 

only find the defendant not guilty, but that they 

should return the prosecution unfounded or malicious. 

Milner 08. The State .......ccvccccccececrecccecssevcoscceoessesees 137 


4, Neither is it error in refusing such request for the 
Court, in response thereto, to remark, “that there was 


Vou, xxx—65. 
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no evidence to warrant the charge, when such is the 
fact.” Ibid. 


5. No amount of errors will send a case back for a re- 
hearing, when a different verdict could not stand for 
want of evidence to support it. Errors in such a case 
are immaterial. owe V8. WAre......sscsseseeseceesersceeeees 278 

6. It is a violation of the Act of 1850, making it unlaw- 
ful for the Judge to express, or intimate to the jury, 
what has, or what has not been proved, to charge 
them that they should find for the plaintiff the amount 
which he claims, if they believe the witnesses who 
testified in the case. Jarrett vs. Arnold .....ccecceeeecceees 323 


7. It is not error in the Court to state a principle or fact 
to the jury in his charge which is wholly immaterial, 
and which does not affect, in any way, any defense of 
the accused. »Johnson, alias Thompson, vs. The State... 426 
8. It is not error in the Court to state a fact, as a fact, 
to the jury, which is admitted by counsel in defense, 
and on which there is no issue. Ibid. 


9. However erroneous a proceeding may be, still, if it 
results rightly, and will be a bar to any future litiga- 
tion, it will not be disturbed. Thompkins vs. Female 
NR sic detsasvesidesdssescansonbedenqusenesnqesscas oesecsoviearal 485 

10. On a motion to dissolve an injunction, it is error in 
the Court to tax the defendant upon the refusal of 
such motion with the whole costs of the proceeding. 
Mayor & Council of Columbus vs. Jaques et al.......++0+++- 506 


11. Where illegal evidence has been admitted, it is error 
to make such illegal evidence the basis of a direction 


for the finding of the jury. Durham vs. Holman....... 619 
12. It is not error to granta rule nisi for a new trial. 
Spence vs. Holman........ deobvbccrocscveddbsiecenivceesdibeeteveds 646 


13. It is not error in the Court to refuse an injunction of 
executions on such facts alleged in the bill as would 
not constitute a defense to the original suit on which 
the judgments were had, from which the executions 
issued. Dawson et al., vs. Merchants’ & Planters’ Bank 664 


14. A writ of error does not lie from a decision of the 
Judge of the Superior Court on a question referred to 
his decision, and which does not come before him in 
the due course of proceedings at law. Waters vs. Mc- 
DTABD:  Ghroreseasssesas couseceee senses vopens vous ganas cunpcecete seeep 672 
15. Where a defendant in fi. fa. has deliberately, and re- 
peatedly, verbally and in writing, recognized the debt 
as good and subsisting, and promised to pay it, it is 





































error in the Court to assume that these admissions 
and declarations were made by the defendant in igno- 
rance of his rights, for the purpose of reconciling his 
conduct with the contract which he now seeks to set 
up in his discharge ; on the contrary, they rather tend 
to prove that no such contract was ever entered into, 
or at least, that the defendant did not understand it as 
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releasing him from liability. Molyneaux vs. Collier.... 731 


See Charge of the Court, 5 to 18. 


ESTATES TAIL. 
See Limitations of Estates, 1, 6, 7, 9. 


EVIDENCE. 


1. A claim, reduced by payments, to the jurisdiction of 
a Justice’s Court may be proved in that Court by the 
oath of the plaintiff. Wicholas vs. McAbee.....ccscscesseee 

2. N. McD. applied to S. McG. to become his surety on a 
note to.C. it & Co., not naming the amount. McG. 
replied by letter, authorising McD. to sign his name 
to such note as surety. To a suit brought on the note, 
McG. pleaded non est factum. On the trial of the issue, 
it was proper to allow the note to be read to the jury, 
upon proof of a conversation between McD. and McG., 
in which the latter admitted writing the letter before 
mentioned, and also that McD. was by his permission 
in the constant habit of signing his (McG.’s) name as 
security for him (McD.) whenever he choose to do so. 
McGinnis vs. Chamberlain, Miller & C0.,....cecccececsceceees 


3. A case in which the verdict was supported by the ev- 
idence. Ware vs. Craven .....0. acnelgysoentresucnionn genenees 


4, What was said and done by the Justice of the Peace, 
at a Justices’ Court, when a levy of property was ad- 
vertised for sale, under executions, is inadmissible, on 
the trial of a claim for other property levied on by the 
same fi. fas., for the purpose of accounting for a proper 
disposition of each previous levy, or for any other pur- 
pose. Chastain & Luck vs. Robinson et Al.,...cccccece eevee 

5. The declarations or statements of one who is no party 
to the record, and who in no other way appears to be 
a party in interest, is not competent evidence to affect 
the rights or interests of the plaintiffs, or parties be- 
fore the Court. Ibid. 

6. In order to prove statute or customary law, it is not 
competent for a witness to testify simply, that such is 


32 


35 


55 
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the one or the other. There is higher evidence to 
substantiate both, Leonard vs. Peeples....c.ceesee svvesees 61 
7. If a party act as the agent of another, and not as an 
attorney at law, his testimony is not objectionable; 
and if he be made a co-defendant to a bill with his 
principal, and dic, the evidence given in by him on a 
former trial at law, between the same parties, and 
concerning the same subject matter, may be testified 
to. Jones ef al. 08. Kerr & FXO. csccivsecesnceven scespncsanm 93 
8. Parol proof of the contents of a written contract, can- 
not go to the jury without satisfactory preliminary 
proof to the Court, that the writing was executed and 
is lost. Bigelow vs. Yound......s00seeseees oes sna- Ske eaaeenle 121 
9. When the question between parties is, what was the 
state of accounts between them at a particular time? 
it is error to admit evidence against objection, touch- 
ing an item which was at the time barred by the Stat- 
ute of Limitations. J bid. 
10. Parol evidence is admissible to explain the purposes 
for which a note was received, where the receipt is 
silent as to that point. King vs. Mitchell...........0.cs00 164 


11. In action to recover damages for the killing of a 
slave, the defendant may give evidence of the slave’s 
character for turbulence and insubordination, for the 
purpose of aiding the probability of his theory of de- 
fense, that the slave was killed in an act of insubordi- 
nation, and also forthe purpose of mitigating the dam- 
ages; but the evidence must come from witnesses who 
knew the slave to have had such a disposition, or from 
admissions of the plaintiff, and not from general repu- 
tation, nor from proof of previous particular acts of 
insubordination on the part of the slave. Williams 
UE, NOD seoneresons cocvepeeces wi sncegenscenbesessatoontecsecsaid 232 

12. Parol evidence is incompetent to prove that a draft, 

ayable to the order of P. generally, was intended to 
Be negotiated at bank. Patten vs. Newell............ss000- 217 


13. Parol evidence is admissible in behalf of a surety to 
prove that to induce him to become surety, the payee 
of the note assured him that he had in his hands funds 
of the principal which should go as a credit on the 
note. Matthewson et al., vs. Jones....... sebepnnlccaheabedad 306 


14. It is competent for one who was a Sheriff to state 
from entries on an execution.in his own hand-writing, 
that the property was pointed out and sold as the 
property of D. T., when that fact appears by the en- 








61 





try, the witness stating that he invariably stated such 
facts when so in his entries, and never stated anything 
but. facts therein, although he has no recollection of 
the facts. Black & Wife et al., vs. Thornton.........+00++ ‘ 


15. In a question between persons, one claiming under a 
voluntary deed, and the other under a purchase, it is 
competent to prove what was said by such purchaser 
and others interested in the sale under whom he claims 
as to outstanding titles, not as conclusive evidence of 
want of notice, but as parts of the circumstances at- 
tending the sale. Ibid. 

16. A party having two distinct titles to property may 
disclaim one and rely entirely on the other, and after 
such election made, the admissions of his privies in 
the disclaimed title are not evidence against him. 
Oliver ef al., 08. PereQns sccsvccvcsrs svat vassebidineotaddbescessds 


17. To admit a copy as secondary evidence at common 
law, it is necessary to show: 1. The genuineness of 
the original. 2. Its loss or destruction ; and 3d. That 
the copy offered is an examined, sworn or true copy. 
Ibid. 

18. Before the testimony of a witness, as to the identity 
of hand-writing, can go to the jury, the witness must 
express what amounts to an opinion, one way or the 
other, at the time when he is testifying, under the cir- 
cumstances then existing. Foster vs. Jenkins & Belt... 


19. When a written agreement states a consideration in 
general terms, it is competent to show by parol the 
particulars included in the general description, in or- 
der to show that there has been a failure of consider- 
ation and the extent of it. Lwufburrow vs. Henderson... 


20. Answers of one of the parties to interrogatories 
sued out under the Acts of 1847 and 1850, to compel 
discovery at law, are not evidence for such party, un- 
less in response to questions asked. Clayton vs. Brown 

21. Evidence that is relevant cannot be kept from the 
jury by a waiver of proof on that point or admission 
of the fact, if the party desires to have the testimony 
out. Ibid. 

22. In a question of bona fides, as to a. settlement on 
wife and children by a debtor, proof of debts existing 
and outstanding against him at the time of the settle- 
ment, is proper evidence, and a transcript from the 
—" of a mortgage is competent for that purpose. 

id. 
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23. When there is a conflict of the evidence, the jury 
must so reconcile the whole as to make all speak the 
truth, if possible. Durham vs. Holman........c1eecesseeees 619. 


24. When the plaintiff’s title, or cause of action, is plain. 
ly made out, and the defendant relies on a special plea 
in bar to defeat the recovery, such as the Statute of 
Limitations, the defendant must establish the facts to 
sustain the plea affirmatively beyond a reasonable 
doubt, else the verdict must be against the plea. bid. 

25. That a copy of the advertisement taken from the 
paper in which the sale was advertised, sworn to be 
such by the Sheriff, who sold under that order, was 
admissible as evidence. Womack et al., vs. White et al.. 696 


26. It is illegal for a witness to testify that one made 
other deeds of gift of all her property among her chil- 
dren. The deeds themselves are the best evidence of 
the fact, as well as of what they conveyed. Cain vs. 
Brebahgs 0G WA ica poies isthe che cicguignen odibcones pereabacon tude dipiags 714 


27. A defendant who is complicated with others in the 
commission of a crime, may prove, by the arresting 
officer, that he put him upon the pursuit by way of rais- 
ing a presumption of his own innocence. Pinkhard vs. 
SA PD snhvde <patin ap naeh -sorapeonpahpostages oviatacenqeteeordel 757 


28. A witness cannot be compelled to accuse himself; 
but where this is necessary to the full understanding 
of other statements which he has made, the whole 
ought to be withdrawn. bid. 

29. If a man dies intestate, leaving his wife and daugh- 
ter his only distributees, the husband of the widow is 
a competent witness to testify in a suit at the in- 
stance of the daughter and her husband against the 
administrator. Shine vs. Redwine and wife.......00..00 780 


30. Judgments on rules against a Sheriff are admissible 
in evidence against him and his sureties, in an action 
on his bond for failure to pay over moneys so adjudged 
against him. Robinson et al. vs. Towns, Gov., etc.,.....+. 818 

31. The Clerk’s execution docket, made out by himself, 
or deputy, is admissible in evidence in an action by 
the administrator of the Clerk against the administra- 
tor of the Sheriff, to show prima facie the amount of 
cash due the Clerk on cost, fi. fas., and that the ji. fas. 
were delivered to the Sheriff. Ross vs. Davis et al.,..... 823 

32. A credit upon a note, put there by the maker, af- 
fords a presumption that all his cross-demands, espe- 

cially demands in open account, existing against the 
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holder at that time, are covered by it. Baldwin vs. 

Wahlen i isi siictiecnthdech cclesne dh dibivebie ish debt hesdeptbeins 829 
33. In an action for trespass, in beating the plaintiff and 

tearing down his house, evidence that the defendant 

declared, while committing the trespass, that he was 

doing it because the plaintiff traded with his negroes, 

is proper evidence to go in mitigation of damages. 

Gilliam & Berry vs. L0ve.....sscereccseessecseverenees bony dss6 864 
34. In an action by a tenant against a landlord for breach 

of a written contract to stop a leak, it is admissible 

for the tenant to prove by parol, the purpose for which 

the landlord knew that the house wasrented. Demp- 

Gey VS. Ter tzfield..cserriveivescccccsecccscsccescecesecsocscceccsces 866 


See Title 2. 


EXECUTIONS. 


1, Executions issued from a Justices Court against Ward 
Keeler and John M. Jordan, jointly, on which appeared 
the following entry: “ Received payment in full on the 
within ji. fa., by John M. Jordan, security, January 8, 
1839. HE. L. Harris, J. P.” Held, That such entry 
did not give the control of the executions to Jordan 
as surety against Keeler, the co-defendant, but the 
same operates as a satisfaction as against each of the 
defendants, and that a subsequent levy and sale of the 
property of Keeler, under said executions, was illegal 
and void. Adams & Carroll vs. Keeler et Al.,..cccccesecsees 86 


2. Why is not a transfer of an execution by plaintiff’s 
attorney good as an equitable assignment, the plaintiff 
having received the money paid on the assignment. 
Ryan vb. Theber A Gly... .siviessses+eacelenchepsndssabethppeievttes 433 

3. A levy of personal property which has been dismissed 
by plaintiff or plaintiff's attorney, without being pro- 
ductive, and when no injury has resulted from such 
dismissal, sufficiently accounts for, and explains such 
levy to authorize plaintiff to proceed with its collection, 
and to enable it to participate in the distribution of a 
fund in Court raised from the sale of the defendant’s 
property according to its priority. Ibid. 

4, When the plaintiff’s affidavit, under the Act of De- 
cember 11, 1858, preliminary to suing out a ca. sa. 
against the defendant. states that the defendant “has 
money,” etc. Held, That, tobe asufficient description 
of the property to authorize aca. sa.issue. Dozier vs. 
DME isiticliwaadcesiecnss ine oe dovectice suessctebdoownss 528 
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5. Executions issued from judgments obtained under the 
provisions of the Act of 5th March, 1856, entitled “An 
Act to enable persons who have claims against trust 
estates, to recover said claims in a Court of law,” must 
specify the property on which the same is to be levied, 
or the same will be illegal and void. right vs. Wat- 


6. The assignment of a judgment and execution conveys 
away the plaintiff’s interest in the further enforce- 
ment of it, but not his interest in money which the 
Sheriff has previously collected on it. Robinson et. al. 
08. - Toes, Gov; 0ajssi diss siercccodsssricssevicdinsisbdveastviady 818 


EXECUTOR. 


1, While it is true, that in suing one as executor in his 
own wrong, you must charge him as executor, gene- 
rally ; still, if the cabalistic gibberish de son tort are 
dropped in all the subsequent proceedings, and the 
judgment is entered and execution issued against the 
defendant as executor, it is sufficient. Shotwell vs. 
TRGEIIE Songset! Seovcamneesglgectsapheres piomteceetedeua viens 557 


EXECUTOR de son tort. See Executor. 
EXPERTS. See Witnesses 2, 4. 


FAILURE OF CONSIDERATION. 


1, The fact that property is not as valuable as the buyer 
supposed it was, is no failure of consideration, nor is 
it any reason why the agreed price thereof should not 
be paid, in the absence of fraud. Leonard vs. Peeples. 61 


See Recoupment. 


FALSE REPRESENTATIONS. 
See Damages, 5; Deceit. 


FOREIGN ADMINISTRATORS. 
See Administrators, 2; Title, 3. 


FRAUD. 


1. Where one misrepresents a fact, knowing it to be 
false, or asserts a thing to be so, not knowing whether 
it be true or not, and it proves to be false, he is, in 
both these eases, guilty of a moral as well as a legal 
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fraud. But where one honestly believes the truth of 
what he affirms, although it turns out he was mista- 
ken, can he be guilty of a legal fraud (being free from 
moral turpitude) so as to subject him to liability for 
the mistake, unless the representations are of a char- 
acter to amount to a warranty? Query. Leonard vs. 
Peeples. .0..-sossooserorecassovevecvavceasessorsevipnovpespassooes poe 61 

2, Because property is not as valuable as the purchaser 
supposed, is no reason, in the absence of fraud or war- 
ranty, for withholding any portion of the price agreed 
to be paid. Ibid. 


See Equity, 11, 32. 
STATUTE OF FRAUDS. 


. When one who is Sheriff has been compelled to pay 

off an execution, and the defendant therein pays a 
third person to pay the debt, and such third person 
promises to pay the Sheriff the amount he has paid 

on the execution for the defendant, having received 

the money for that purpose, the promise is good, and 

not within the Statute of Frauds, or obnoxious to 
public policy. Bohannan vs. Jones... ...+0+« Bayiasgs ee 488 
. No contract for the sale of goods for the price of ten 
pounds sterling and upwards, is valid under the 17th 
section of the Statute of Frauds, except the buyer 
shall accept part of the goods so sold and actually re- 
ceive the same, or give something in earnest to bind 

the bargain, or in part of payment, or some note in 
weltinie be made of said bargain, signed by the parties 

to be charged by such contract, or their agents there- 

to lawfully authorized. Denmead vs. Glass, Laws & Co. 687 


3, A delivery of goods to the railroad is not a delivery 
to the purchaser, in the purview of the 17th section 
of the Statute of Frauds; the railroad not being the 
ames of the buyer to “receive and accept” the same. 

id. 

4, The Act of 1852, Pamphlet, p. 243, dispensing with 
the consideration, being stated in the written agree- 
ment to answer for the debt, default or miscarriage of 
another, is not repealed by the Act of 1856, PampAlet, 
p. 260. The latter Act repealed the Act of 1854, Pam- 
phlet, p. 58, declaring that the Statute of Frauds and 
Perjuries should not operate in cases where there has 
been a performance of the agreement in whole or in 
part. Sorrell vs. Jackson........ diese dbdttersivensereomnebdoorte 901 
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FRAUDULENT ASSIGNMENTS. 
See Debtor and Creditor, 2. 
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GARNISHMENT. 


1. Process of Garnishment must be issued by a magis- 
trate who is qualified to issue an attachment, and such 
nena issued by any other person is void, and cannot 

e the foundation of a valid judgment. Stephenson vs. 
Cangbll. oxo biti civids cceissidcavesidsdut dedssldessivet Stesteue wokdbe 159 

2. When the creditor states in his affidavit under the 
Garnishment Act, “that he has commenced his action 
of complaint in the Superior Court of Dougherty 
county, against Thomas A. Janes, his debtor, and that. 
he has reason to apprehend the loss of said sum, 
($732 00 in account,) or some part thereof, unless sum- 
mons of garnishment do issue,” it sufficiently indenti- 
fies the case in which the process is sued out. Janes 
VS. Tomlinson.......sccccesessreesccecees ‘nad adab ob'eidép ov eb vie civtintiie 540 


3. A garnishment bond is amendable under the Act of 
1856, so as to conform to the law. Ibid. 


4. When a case is reached against a garnishee who has 
not answered, he is entitled to be called; and if he 
then appear and depose, it is in time. And were it 
otherwise, if the plaintiff enters up judgment against 
the garnishee for the amount admitted in his return, 
that will amount to a waiver of the irregularity. 
Wall et al. vs. Shippard & Chambliss....cccccccessees besedes 923 


See Jurisdiction, 4. 


GIFT. 


1. J. W., a parent, intending to divide and give off his 
negroes, made an allotment, in which certain negroes 
fell to the share of his son, J. M. W.; the negroes 
were not present, J. W. said to his son, that he might 
send for the negroes when convenient, but retained 
the possession, and never delivered them to J. M. W., 
but he subsequently conveyed the negroes by deed to 
one in trust for the children of J.M. W. The negroes 
were subsequently levied on under executions against 
J. M. W., and were claimed by the trustee: Held, 
That the gift was not complete in J. M. W. for want 
of delivery, and that they were not subject to the pay- 

ment of his debts. Carswell vs. Ware ét dl.....s1sesese0e 267 















159 


40 


3 








INDEX. 1019 


GUARRANTOR. 


1, Good faith to a guarantor requires that the funds of 
the debtor should be applied to his own debts, and not 
to debts for which he is not bound, and if the guarantee 
accepts of such a misapplication of funds for his own 
benefit, the guarantor may treat the wrong applica- 
tion as a nullity, and stand where he would do if the 
right one had been made. Price vs. Webster & Palmes... 802 


HANDWRITING. See Evidence, 18. 
HIRING. See Contracts, 3, 4. 
HOTCH-POT. See Advancement, 1. 


HUSBAND AND WIFE. 

1, The wife is sui juris as to a suit for divorce, and may 
charge the husband without his consent with the real 
value of all such services of other persons as may be 
necessary to her in the conduct of the suit. Spray- 
Berrry.vsi MECrh.” .vsseiccsssivece dédedvacecdvissswdy dobcceddovsdendas 81 

2, O. permits his wife to sell cakes, etc., on her own ac- 
count, from the earnings of which she buys a negro, 
taking the title in her own name, by his consent. 

She keeps and holds the negro as her separate proper- 
ty, paying the taxes all the time: Held, That the ne- 
gro vested in the wife as her separate property against 
her husband, and one claiming under him as a volun- 
teer. Oglesby and wife V8. Hall.........ccccscecsssseeceveves 886 

See Criminal Conversation ; Divorce; Marriage; Marriage 

Settlements ; Witnesses, 1. 


ILLEGAL CONTRACTS. See Equity, 15, 16, 18. 
INJUNCTION. See Costs; Equity, 2. 


INSOLVENT DEBTORS. 


1. The penalty imposed by our statute for arresting a 
debtor, after he as been discharged from imprison- 
ment under our laws in favor of insolvent debtors, 
applies only to arrests under process from this State, 
and not to arrests under process from another State, 
and within another State. Morgan vs. Ely et al......... 768 


See Damages, 3. 
INTEREST. See Administrators, 1. 
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3. 


See Evidence, 30; Possessory Warrants, 3, 4; Roads. 


INDEX. 
JAIL FEES. 


1. The Justices of the Inferior Court have power, on ap- 


lication to them by a defendant in ca. sa. who is in 
jail, to order his discharge, when it appears that the 
plaintiff in ca. sa. has failed to give security for the 
weekly payment of jail fees; and to order the dis- 
charge without any notice to the plaintiff in ca, sa., 
except where the defendant has gone to jail after be- 
ing surrendered by sureties. Mason, Dickinson & Co., 
CARI; BIO CO iis isidsciscinciscccnsqnsosvecevessscocesseean 


JODGMENT. 


. M. owes C. a balanct, both residing in Georgia. M. 


goes to South Carolina, and is summoned by process 
of garnishment, at the instance of W. & W., creditors 
of C., to depose what he is indebted toC. M. answers, 
and admits an indebtedness, which he is directed by 
the Carolina Court to pay over to the hands of an as- 
signee. M. is garnisheed in Georgia by S. F. & Co., to 
depose in the Courts of this State what he is indebted 
to C. He answers, and brings to the knowledge of 
the Court the fact of the South Carolina judgment 
against him for the same debt; Held, that it is error 
to coerce M. to pay over the money a second time in 
this State, and that he was protected by the South 
Carolina judgment from further liability. Molyneaux 
vs. Seymour, Fanning & Co .....+ tbdewcde cccrvoccsscodecceses 


. One who buys land that is, at the time, under levy, 


as the property of a third person, whether he in fact 
had notice of such judgment, execution and levy at 
the time or not, cannot be protected against the lien 
of such judgment and execution as an innocent pur- 
chaser. Castleberry Vs. Weave?’.....c.cc.ccceceee sovccscereeees 


If one is indebted, as guardian, to another, who was 
his ward, and turns over land or other property that 
is at the time subject to the lien of judgments in favor 
of third persons, in payment of what he owes his ward, 
as guardian, and afterwards dies, the land still con- 
tinues subject to the lien, and is not protected from 
levy and sale under the Statute of 18th February, 
1799, “For the protection and security of orphans 
and their estates.” I Ddid..........s000e6 cngectes ososasedenveie 







































440 











917 


40 


34 





JURISDICTION. 


1, A claim, above the jurisdiction of a Justice’s Court, 
may be reduced by payments, so as to be sued in such 
“Court.. Wichols v8. MCAD. .....ccces.crvccescccseces 9 eee 

9, All persons found within the limits of a government, 
whether their residence be deemed permanent or tem- 
porary, are to be deemed, so far, citizens or subjects 
thereof, as that the right of jurisdiction, civil and 
criminal, will attach to such persons. Molyneaux vs. 
Seymour, Fanning G& C0.....scccseceescceceevesceeseeers ibwtetan 

3, Although a non-resident come not within the terri- 
torial limits of a State, still, if he own property there, 
that will give the Courts jurisdiction. Ibid. 

4, If a non-resident have property in the hands of an- 
other, it may be reached by garnishment, the prop- 
erty itself, as well as the garnishee, being within the 
jurisdiction of the Court. bid. 

5. Personal property has no locality other than that of 
the person having the same in possession, ownership, 
custody or control. bid. 


JURORS. 


1, A juror cannot impeach his own verdict. McElven 
PO The SEALE. .canessonsecencty voousdonsseonacscuntocsnpeubsane seueson 


JURY. See Criminal Law, 6, 15. 
JUSTICE’S COURTS. 


], A claim, exceeding the amount over which a Jus- 
tice’s Court has jurisdiction, may be brought within 
the jurisdiction, by payments which reduce it to that 
amount. Wichols v8. McAbee....cccrscrcrececccsece evcvececees 

2. When so reduced, it is within the statute which al- 
lows a plaintiff in Justice’s Courts (under certain cir- 
cumstances) to prove his account by his own oath. 
Ibid. 

8, An appeal thus entered upon the minutes of the Jus- 
tice’s Court is sufficient: “I stand security on the ap- 
peal of the above stated case,” the case being stated 
and the name of the party signed thereto. Shirley us, 
PUA As eciesidoedet a iysiitiwcegd bass dataasipccuivoupst ls Geetes 

4, It is proper, if not positively required by the true 
construction of the Act of 1811, that parties in the 
Justice’s Court should testify orally when proving 


INDEX. 1021 


440 


869 


328 











INDEX. 





1022 


their accounts by their own oaths, and be subject to 
cross-examination by theiradversary. TIbid. 


LEGISLATIVE POWER. See Tazes. 
LETTERS OF CREDIT. See Contracts, 9. 


LIEN. 


1. The Act requiring certain liens to be enforced within 
twelve months, is not affected by the subsequent stat- 
ute, fixing the first of January, of the year ensuing, as 
the time when open accounts shall bear interest, and 
also from which the Statute of Limitations shall begin 
torun. Dunning & Tuttle vs. Stovall et Al... ......006 eee 

2. A proceeding instituted against the proper parties to 
enforce a mechanic’s lien may be converted into a reg- 
ular suit to recover the price of the work done and 
the materials found. Ibid. 

3. The lien given for negro hire, for negroes employed 
in steamboats and other water craft, on certain rivers 
in this State, does not extend to the Savannah river. 
Kirkpatrick et al. vs. Bank of Augusta et Al.....cecececcceees 


4. By the Act of 1847, (Cobb 557) liens against steam- 
boats may be enforced by the creditor, his attorney or 
agent; and by the same act, a demand made on the 
owner of the boat, his agent or attorney, is sufficient. 
Ibid. 

5. No lien is given by statute for services rendered, and 
materials furnished for the construction of a boat 
“whilst getting ready for navigation.” It must be 
after it has actually entered upon the navigation. 
Ibid. 

6. The statute gives a lien to “machinists” only, and 
not to those who merely vend machinery. bid. 

7. It is sufficient, under the Act of 1847, to state, that 
the boat upon which the lien is claimed, has “ arrived 
at her place of destination,” without the additional 
words, in the language of the Act of 1841, “to which 
she was last freighted.” Ibid. 

8. The lien given by these various Acts, takes date from 

the judgment. ‘To invest a vessel with acharacter of 

nationality, it is necessary that it be entered at the 

Custom-House, and in a contest between foreign cred- 

itors of said vessel or a foreign creditor and our own 

citizens, no lien, under our State laws would be avail- 
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able, unless the same be recorded or registered as re- 
quired by the Act of Congress, in the office of the Col- 
lector of Customs. But a failure to do this will not 
displace a lien already acquired under our own laws, 
in a contest between our own citizens. Ibid. 

9, The Act gives a lien for “ wood and provisions””—not 
for “ supplies” —furnished steamboats. 


10. Where an individual or a company own several boats, 
the lien provided by law for wood, provisions, etc., is 
not restricted to any one boat, but covers the whole, 
and the judgment may be entered up against all, pro- 
vided all have reached their point of destination, or as 
they severally arrive there. But if entered against 
one Or more only, it is restricted to the money arising 
from the sale of the boat or boats against which the 
judgment isentered. bid. 

11. The order of the Judge of the Superior Court (before 
whom the application and affidavit is made,) to the 
Clerk to issue execution for the sum sworn to, with 
costs, in favor of the applicant against a steamboat 
and owners, which order is signed by him officially, is 
a substantial compliance with the requirements of the 
Act of December 7th, 1841, “That the Judge or Justice 
shall grant an order to the Clerk to enter up judg- 
ment.” Klink, Adm’r vs. Steamer Cusseta & Owners...... 

12. Had the proceedings been illegal on this account, 
they could have been cured by an order nune pro tune, 
so as to proceed at once with the trial, the rights of 
third persons not having intervened. Jbid. 

13, A plasterer is not entitled to the lien for his work, 
materials furnished, etc., given to masons and carpen- 
ters by the Act of 22d December, 1834, and made gen- 
eral by the Act of December, 1838. Fox vs. Rucker... 


See Judgments, 2, 3. 
LIMITATIONS OF ACTIONS. 


1, A payment by the principal or maker of a promissory 
note, before barred by the statute, does not constitute 
anew point for the running of the Statute of Limita- 
tions as against the endorser or surety, unless such en- 
dorser or surety be a party tosuch payment. Hunter 
V8. Robertson & Robertson......-cecrecereseecescecesccecsveccecee 

2. If W. receives negroes of B. as a loan, and he subse- 
quently sets up title to the property, the statute does 
not begin to run in his favor until the fact of his ad- 
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verse claim is made known to B. Weathers vs. Barks. 
GONG ind onthi nich oaiaiavedbheb otblncsandtgaevecseseecnddsddabehcted TE 
3. The Statute of Limitations does not begin to run in 
favor of one occupying land, so long as he disclaims 
ownership. In such case, he holds in subordination 
to the title of the trueowner. Roe & Hays vs. Doe ex 
Bette, DOr ib0terecccovavociiasinsacsindginsdedssesisevacdssouphathats 


LIMITATION OF ESTATES. 


. Elizabeth Tankersly, by a deed of gift, gave to her 
son, William F. Jackson, certain negroes, at the death 
of the said William F. to be equally divided among 
the heirs of the body of the said William F. Matilda, 
a daughter of the life-tenant, married one Sharman 
and died, leaving children and her husband surviving 
her in the life of her father: Held, 1st. That the 
words heirs of the body did not create an estate tail 
in the life-tenant. 2d. That the person who should 
answer that description at the death of William F. 
Jackson, took the estate as purchasers and not by de- 
scent; that their interest during the life-estate was 
contingent, and not vested. 3d. That in the distribu- 
tion, the children of Matilda take per stirpes and not 
per capita. Sharman vs. Jackson 
2. Testator, by one clause in his will, provides: “ Re- 
specting my tract of land called the tan-yard, it is my 
will that the same be equally divided between my 
heirs, hereafter named, but that they shall not have 
it in their power to dispose of or sell any of their 
shares for twenty years ;” and by another: “It is my 
will that whatever part or share of my estate, either 
real or personal, which shall come to either of my 
daughters, hereafter named, the same shall not be lia- 
ble, under the control, or subject to any debt or debts 
of any husband they may intermarry with; that be- 
fore any such intermarriage shall take place, the por- 
tion of my estate which they shall inherit shall be 
settled on trustees for their sole and only use, and to 
be disposed of by my said daughters as they may 
think proper:” Held, That these provisions do not 
vest or give an unlimited power of disposition, but 
only of such interest as they take under the other 
clauses of the will. Doe ex dem. Sheftall et al., vs. Roe 
© OIE ou. csititin e sivignnciinc sn -aopos sbutints igos  besanseencsiogeds 
3. That if a testator gives, in one clause of his will, an 
absolute estate, and in a subsequent clause cuts down 
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such estate to a less interest, the prior gift is restric- 
ted accordingly. Ibid. 

4, L.S., by his will, provided; “In case of the death of 
either of my children, to-wit: B., H., J., M., E.,’S., A., 
or A., before the division takes place, or after, with- 
out issue legally begotten, then, and in that case, the 

ortion of him or them so deceased shall be only in- 
erited and divided between my heirs, the survivor or 
survivors of my eight children, heretofore named. 
In case of my sons or daughters should intermarry 
and die, leaving issue legally begotten, they shall not 
inherit their father’s or mother’s portion of my estate 
before they attain the age of eighteen years, and in 

_ ease of the death before they attain that age, the pro- 
perty of the father or mother so deceased shall return 
to the children: I mean the eight so often mentioned :” 
Held, That the limitation was not void for remoteness, 
but that the devise was limited to take effect on a def- 
inite failure of issue. Ibid. 

5, By the will of the late Governor Troup, he directed 
that his executors keep his property together for 
three years, giving to the heirs in the meantime a de- 
cent and becoming support. “At the expiration of 
three years, and on the first day of January next 

4 thereafter, he desired that all of the property of which 
he died possessed with, the increments both real and 
personal, be divided as nearly as possible into three 
equal shares. I mean specifically, one share for the 
children of Florida, one share for Oralie, and one 
share for George M. Troup, who are to have and to 
hold the same to them respectively, their heirs and 
assigns forever with these exceptions, viz: If Oralie 
should die without legal lineal heir or heirs, then shall 
her share go to the children of Florida, to be equally 
divided among them, or the survivors; and if George 
should die without legal heir or heirs, then shall his 
share descend to the children of Florida likewise, or 
the survivors :” Held, That upon the death of George 
M. Troup, without legal lineal heir or heirs, the one- 
third share of his father’s estate bequaethed to him, 
vested in the children of Florida, his sister. Forman 
4 al., 08. Troup Cf Al....onccorrsoerergroopsoes segeqaceecevecoccces 496 

6. An estate to one during her life, and after her death 
to be equally divided between the heirs of her body, is 
not an estate tail, but an estate for life, with remainder 
to the children of the first taker. Herring et.al. vs. 
Rogers et al... Wdndocondes bousweocetsdecbs oudopooadncresis eseoee G15 


VoL. xxx—66, 


388 
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7. An estate to one generally, without expressing what 
estate, and then adding, that if he shall die without 
children, then over, is not an estate tail, and the limi- 
tation over is valid. Burton vs. Blach.........cccccceceees. 638 

8. When the direction is, that all the property which 
shall be found remaining at the death of the first taker, 
shall go over, the description of what goes over is 
sufficiently certain. Ibid. 

9. When a testator directs his property to be divided 
between his wife and children, and then directs that 
the share of a child shall go over to the survivors, if 
such child shall die before arriving at age or without 
issue, there is no estate tail, and the limitations over 
are valid. Tennell, Adm’r, vs. Ford et al.........ccecccs o«. 707 

10. In such case, “or” will be construed “and,” and the 

share of a child will not go over after he arrives at 

age, though he dies without.issue. J did. 

































LOST PAPERS. 


1. When an original paper is sued and declared on as 
the act of the maker thereof, and he does not deny it 
on oath, but confesses judgment, and afterwards, while 
the case is on the appeal, such paper be destroyed, in 
the absence of a plea of non est factum, and the proof 
of such fact and the contents, plaintiff is entitled to 
recover on the same, without further proof of its exe- 
cution. Linsay vs. Kendrick & C0.,....-.000seccseseeessesees 545 

2. A party is not obliged to establish a lost paper un- 
der the Judiciary Act, but may recover upon proof of 
its contents as a lost paper. Ibid. 

3. Where a case is to be transferred from an old county 
to a new one, lost Court papers in the case must be 
established before the transfer, in the old county, and 
until the Court papers have been turned over to the, 
new county, there can be no prosecution of the case 
there, nor default in failing to prosecute it there. 
McDougald vs. Maitland, Kennedy & Co......c.cccceceeeees 703 


MALICIOUS MISCHIEF. See Criminal Law, 5. 


MALICIOUS PROSECUTION, 


1. To authorize a recovery for malicious prosecution in 
a civil proceeding, the plaintiff must show affirmatively 
that the proceedings were malicious and without 
probable cause, both concerning... Cook vs Walker...... 519 
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MANSLAUGHTER. See Criminal Law, 8, 4. 





MANUMISSION OF SLAVES. 


1. The evil which our statutes against manumission were 

intended to prevent is not a reduction of the number 

of slaves, but an increase of the free negroes within 

the State—hence, an instrument providing for manu- 

mission outside of the State is not within the statutes. 

Myrick vs. Vineburgh......scescccccrovecesecccesoecsecescesecsees 161 

Testator, by the 2d item of his will, says; “I give 

my servants, John, a man, and Betsey, a woman of 

yellow complexion, to my executors hereinafter named, 

7 in trust to convey said negroes immediately after my 
death to some one of the non-slaveholding States of 
this Union, as the said executor may select, or to 
whomsoever said servants may elect for a master in 
this State before John T. Stephens:” Held, To be in 
conflict with the Act of 1818 against manumission, 
and void. Curry et al. vs. Curry et Al......ccccseccecrcccsces 253 

3, All conveyances and contrivances for carrying a slave 
out of Georgia and bringing him back as a free man, 
to be added to the free-negro population of the State, 
are void ; and the status of the negro remains just what 
it was before the first step in the process was taken. 
TTamMond V6. CANALE? 2000840 so cvegecgsepecenthooonteconsednsions 275 


D MARRIAGE. 


1, Notwithstanding the statute directs a license to issue 
in case of marriage, and inflicts a penalty upon any 
minister of the Gospel or magistrate who performs 
the ceremony without such license, yet, in the absence 
of any positive enactment declaring that all marriages 
not celebrated in the forms preberibed shall be void; a 
marriage deliberately and intentionally entered into— 
per verb de presenti—that is “I take you to be my 
wife,” and “TI take you to be my husband ”—by par- 

| ties able to contract, is to all intents and purposes a 

valid marriage, notwithstanding the parties have 

failed to comply with the statutory provisions. Askew 

OE, DUPE. «001, c0dscascecesosceesps beegiahastoentaunninecdeute vee 173 


MARRIAGE SETTLEMENT. 


1, A marriage settlement which provides, that the wife’s 
property and its proceeds shall “never” be subject to 
the control nor the contracts of the husband, seems to 


to 
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intend his exclusion after the death of the wife, as 
well as during her life, but it may be submitted to a 
jury to be construed in the light of the circumstances 
which surround the parties at the time of the mar- 
riage. Mason et al. vs. Deese 
One W. H. L. being in treaty of marriage agreement 
with M., his intended wife, agreed with her in parol, 
that the property he should receive by her on the 
marriage, he would give to her and the children of 
their marriage by will; after the marriage prepared a 
will according to that agreement, and kept it by him 
for that purpose; subsequently executed such will, 
and immediately afterwards, by codicil, so changed 


POS OHHHA OCHRE SE HLOEAOEE ES ER OS eEeee 


the disposition of that property as to give his wife 


only a life estate in the property: Held, That upon 
the execution of the will, the agreement was executed, 
and excluded him from making any subsequent dispo- 
sition, by codicil, or otherwise, that would defeat the 
agreement, and it must be enforced. Lowe vs Bryant, 








BD Rennnicessosnonenessenrdede sts tesWRGh ions: ctancteeseessoseasee eee 528 


prochein ami. 


MARRIED WOMEN. 


1. A married woman may dismiss her bill in Chancery 

relative to her separate estate, against the wish of her 
Brawner vs. Bell 
2. A married woman, who is next of kin to the deceased, 


is not concluded by the probate of the will in solemn 


form, where her husband only was notified. Stone et 
1, 08. Green cb Al .ccics siavdssovseesevesevecosonses coceee 


MASTER AND SERVANT. 


See Overseers ; Railroads, 9. 


1. Against a proceeding of foreclosure on personal prop- 
erty, the morgager may at law go into the considera- 


MISTAKE. See Equity, 10. 


MORTGAGE. 


St eovecsrees 


tion of the mortgage, or rely by way of defense upon 
any fact or principle of law which would entitle him 
to relief in a Court of Equity. Mell vs. Mooney.......+. 


2. A mortgage given to the Bank of Augusta was fore- 
closed upon the affidavit of John Bones, as President 


of the Bank of Augusta, instead of as President of 





413 
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the corporation, viz: “The President, Directors and . 

Company of the Bank of Augusta:” Held, That the 

irregularity, if it be such, was not material. Kirkpat- 

rick et al. vs. Bank of Augusta et al...... dnne¥h sihdeinen eaanie 465 
3, Where two give a lien on their separate interest in 

the same property to a common creditor, the mort- 

age may be foreclosed separately against each. Baker 

ap, Shephard et AL. ..i.4 srdsics viscen schsocdes coped peinaibide <pphioodae 706 
4. A claimant against a mortgage fi. fa. cannot take ad- 

vantage of the fact, that the mortgage was foreclosed 

within twelve months from the granting of letters of 

administration upon the estate of the deceased mort- 

gager. Ibid. 


See Purchaser. 


NEWLY DISCOVERED EVIDENCE, 
See New Trial, 9. 


NEW TRIAL. 


1, A new trial must be granted, when the verdict is con- 
trary to law and evidence, notwithstanding there have 
been two concurrent verdicts of the jury. Trustees of 
Monroe Female University vs. Bradfield et al....... soneeeaan 1 

2, A new trial will be granted, where the Court refuses 
a continuance in a capital case, on account of the ab- 
sence of testimony, material for the prisoner’s defense. 
Whitworth vs. The State .......ssecsereeesersereeseacees saseoreon nti 

3. When a legal charge is requested upon the main point 
in a case, and it is unintentionally omitted by the 
Judge, a new trial ought to be granted, although the 
charge was not again suggested by counsel when called 
on at the end of the charge to suggest omitted points. 
Adair ef al. 08. AdGIP....+00cccccccvescosreccsececacoees oepnopesses 102 

4, In an issue of fraud, where the Court and jury who 
tried the case have passed upon it, and this Court is 
satisfied with the result, a new trial will not be award- 
ed. Connell vs. Culpepper & Boon....ses.ceeeceeeeee epecqpese , L0G 

5. A new trial will not be granted on the ground that the 
verdict is contrary to evidence whenever there is suf- 
ficient evidence to support the verdict. Worthan vs. 


Brewster, oncopriesncny-vey obsies yeopacdeb opayed neh ee ponesepeeneonesse 112 
6. A new trial will be granted when the verdict is con- 
trary to the evidence. May vs, Dorsett....... socevens -eee 116 


7. A new trial will be granted where the charge of the 
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Court is calculated to prevent the jury from giving 
proper consideration to any portion of the evidence, 
to the jury of the party complaining of the charge. 
Glass & Blalock v8. Cook.....cscccssscsccavsrecssescvcsesevccvees 133 


8. A new trial will not be granted when the verdict is 
not contrary to law, contrary to the evidence, or 
strongly and decidedly against the weight of evidence. 
ERP WE: THO TINGS i abe ET ivi inde teeveadevetwanaa 187 


9. A new trial will not be granted on the ground of newly 
discovered evidence, when there is no affidavit from 
prisoner or his counsel that such evidence was unknown 
tothem during the trial, especially when the witness by 
whom this newly discovered evidence is expected to 
be proven was sworn and examined on the trial in the 
defense, and who remembers the additional facts by 
having his recollection subsequently refreshed. bid. 

10. Notwithstanding the Court refuses to postpone a 
case to procure testimony which would be unobjection- 
able, still, if the evidence, if in, could not affect the re- 
sult of the case, the judgment will not be disturbed. 
Mann V8. Water) sid. cvisicicccrdssslicciiveks! sdedsecciet secedtile 220 


11. Where the issue is the capacity of the contractor to 
make a contract, and the evidence, to say the least of 
it, is as strong on one side as the other, and norule of 
law has been violated in submitting the case, and 
there have been two concurrent verdicts of special 
juries against the contract, and the presiding Judge 
has refused to grant-a new trial, this Court will not 
interpose to award a re-hearing. Davis vs. Smith...... 268 
12. Under the Act of February 20th, 1854, as amended 
and interpreted by the Act of December, 12th, 1859, 
neither the Superior nor the Supreme Courts are re- 
quired to grant a new trial in any case for an immate- 
rial error, ‘‘one not affecting the real merits of the case.” 
Morton vs. Pearman....scicerssccrccedieccsecessccsscscsecsserers 281 
13. When the evidence is sufficient to support the finding, 
and the verdict is not against law, or the charge of the 
Court, and there is no error in the rulings of the Court, 
a new trial will not be granted. Johnson alias Thomp- 
SON V8. “The State. s...c se sccecsrcercesdvecccssccesccsessenscssceees 426 
14. If error has been committed by the Judge in putting 
the case before the jury, he ought to grant a new hear- 
ing, when there was evidence enough to support a 
different verdict. Foster vs. Jenkins & Belt........0+.00+ 476 
15. A new trial will not be granted on account of the ad- 
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mission in evidence of a copy deed without proof of 
the correctness of the copy, and without proof of the 
execution of the original, when the paper is produced 
under notice by the party against whom it is read, 
and it appears from the history of the. trial that he 
claimed underit. Herring et al. vs. Rogers et al.......- - 615 


16. Where the issue was one of fact only, and there is 
ample testimony to justify the verdict, a new trial 
should not be granted. McDuffie, Adm’r, vs. Stuart & 
Be cise ncctnssects, «cane ~ aSeitee 04s neheneenes aatiaat Enea 661 

17. Where the judgment which is sought to be reversed 
gives the plaintiff in error all that he claims, it will be 
afirmed, without regard to any errors that may have 
been committed on the trial. Kitchand et al vs. Davis 686 


18, Notwithstanding legal testimony is excluded by the 
Court, yet, if considering it as we do, it would not 
change the result, it is no ground for granting a new 
trial, Johns Vs. JONNSON....recrorcccreenssasocesecsvecssearncees 857 

19. If the Court be requested, in writing, to give.a legal 
charge, and refuses upon the ground that there is no 
evidence to support it, when, in fact, there is evidence, 
it is error; and on account of which a new trial will 
be awarded, if the point was material in the case. 
Cook vs. W00d.....s.00.serceeee sdigu seve witechoks sdveccgaivdiecsied ts 891 

20. Whatever errors may have been committed, a new 
trial will not be granted when a different verdict, if 
rendered, would not be allowed to stand. Black vs. 


Lewis: 6b Al... .cccrcrecrccccecsccccccocessevocecsessocveedae devecsses 958 
21. Admitting illegal testimony which is immaterial, is 
no ground for a new trial. Williams vs. Hamilton....:. 968 


22. Newly discovered evidence, to be a ground for a new 
trial must be material and pertinent. J bid. 
See Charge of the Court, 2, 3, 4. 


NON-SUIT. 


1. M. gave bond to R. in the sum of $250 00, conditioned, 
that if M. and his wife deliver possession of a lot in 
the city of Columbus, on 25th December, or on de- 
mand to R., provided R. shall, on like demand, at the: 
same time deliver possession to M. and wife of another 
lot. On suit to enforce payment, the plaintiff failed to 
show on the trial the quantity of interest intended to 
be passed between the two in respect to the lot: Held, 
That the Court properly awarded a non-suit. Rogers 
vs. Mariner et Alissesececeeess sibeccccecledecsecscedecdeses obdabees 515 
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NON EST FACTUM. 


1. N. McD. applied to S. McG. to become his security on 


a note to C. M. & Co. not naming any amount; McG. 
replied by letter, authorizing McD. to sign his name 
to such noteas security. Suit afterwards being brought 
on this note, McG. plead non est factum. On the trial 
of that issue, it was proper for the Court to let the 
note be read to the jury on proof of a conversation 
between McD. and McG., in which McG. distinctly ad- 
mitted writing the letter giving the authority to McD, 
to sign his name, etc., and, on the further admission by 
McG., that McD. was, by the permission and consent 
of McG., in the constant habit of signing McG.’s name 
as security for him whenever he chose to do so. Me- 
Ginnis vs. Chamberlain Miller d& C0... cccccsccccesescssees 


The jury having returned a verdict against McG. on 
this proof, such verdict was not so decidedly against 
the weight of evidence as to require the Court to 
grant a new trial. bid. 


NUISANCES. 


. Any obstruction to a public street in a city, is a pub- 


lic nuisance. Mayor & Council of Columbus vs. Jaques 


.A Court of Equity has jurisdiction, and will, in a 


proper case made by injunction, restrain a public nui- 
sance. Ibid. 


. The Legislature, 21st December, 1827, authorized cer- 


tain commissioners to select a site and. lay out an ob- 
long square of 1,200 acres as a reservation for the 
common and town of Columbus, to Iay out lots, with 
appropriate streets, alleys, squares, etc. On the 16th 
December, 1828, the Legislature passed another Act, 
“That the Intendant and Commissioners shall in no 
wise have power to alter the plan of said city by 
shutting up streets or otherwise, nor to permit any 
dwelling-house or other buildings to be put on any of 
the streets or common of said town, under any lease 





506 


or leases, or in any other way:” Held, That the « 


Mayor and Council of the City of Columbus, under 
this restriction, had no power to erect, or cause to be 
erected, a market-house in the streets of said city. 
Ibid. ; 


ORDER OF SALE. See. Court of Ordinary. 








INDEX. 1033 
OVERSEERS. 


1. When an overseer comes to the house of his employer 
drunk, the employer is justifiable in refusing to turn 
over into his hands his plantation and property. John- 
inh: 06: GEFEN cs <a bonnsarsedoactimideooyerpg enamewenmattsarddetnes 612 

2, If an overseer demands additional stipulations to his - 
original agreement, to the effect that the employer is 
to divest himself of all control and authority over his 
negroes, the owner is excusable for declining the en- 
gagement. Ibid. 

3, If the employer, within a reasonable time, offers to 
allow the overseer to enter upon his duties, and he re- 
fuses, suggesting as an excuse that he has made other 

39 arrangements, it is for the overseer to support the 

suggestion by proof. Ibid. - 








PARTIES. 


1, Suit being brought in the name of a trustee who is 
removed, his successor may be substituted upon mo- 
tion, and the cause proceed. Cobb vs. Hdmondson,...... 30 

2.In an application for Dower, since the Act of 21st 
February, 1850, no person but the administrator of 

6 deceased, can be made a party to the proceeding for 
the purpose of contesting the right of the widow to 
have dower assigned her. Findley vs. Lawless......+«+. 88 

3, The nominated executor and propounder of a will is 

-a legal party on behalf of the legatees, to conduct the 
litigation involved in a caveat to the will, from the 
beginning toa final adjudication. Lucas et al. vs. Lucas 191 

4, The rule of law is stern and well-settled, that when a 
plaintiff comes into Court, he must recover upon his 
own merits and not upon the demerits of the defend- 
ant, unless where the statute has created an excep- 
tion. Ingram vs. Mitchell ......cceccvcccsvesssccsscevsccececsees 547 

5. Whenever a plaintiff can make out his case, without 
invoking the illegal contract to his aid, he is entitled 
to recover. Ibid. 

6. The sale, by an administrator, of land for which a 
suit is pending against him, is no reason why an ad- 
ministrator de bonis non should not. be made a party 
to the suit, after the death of the first administrator. 

Roe & Hays vs. Doe, ex dem. Ayres et Al.ssececcecseereesers ~ 775 

7. Where an executor dies pending’a suit in equity 
against him, in which the complainants are attemp- 
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ing to fix a personal liability upon him on account of 
an alleged devastavit of the estate of his testator, it is 
proper that his representative should be made a party 
to the proceeding. Rogers vs. Rushin.......... eapeuee sweee 984 


See Witnesses, 11, 12. 


PARTNERS AND PARTNERSHIPS. 


. Notice of the dissolution of the partnership must be 


given to those who have dealt with the firm, or each 
member of the firm will be bound by the acts of the 
other dealing in the name of the firm with such per- 
sons, especially when the transaction relates to the 
past debt of the dissolved partnership. Ennis et al. 
VS. Williams et Al....cecccccosesreeseree aviperebadieses dole eoalitey 691 


PAYMENT. 


. There should be very strong evidence to overcome 


the plea of payment, supported by the plaintiff's re- 
ceipt in full of all notes and accounts, to its date, 
which is subsequent to the note sued on. Raiguel vs. 
DEBBUPE 0200. aboergsoproaaccagorennensebtorar pean. nbabedecrsacennee 690 


. Payment to an agent, by releasing his personal debt, 


is no payment to the principal. Bostick vs. Hardy...... 836 
Money paid by the debtor or his agent, to the creditor, 
in discharge of a particular debt, cannot, without the 
consent of the debtor, be applied to any other. John- 
SONUS. TORNEON + 00.0 -veresensronseceonsecdoncivcgevecess suesqececsre 857 


. The payee of a promissory note agreed with the 


maker, that if he would take up payee’s note, held by 
a third person, it should be received as payment upon 
his. This the maker did. The maker’s note was 
transferred by the payee after it felldue, Held, That 
the maker was entitled to a credit by way of pay- 
ment for the note of payee, which he had taken up. 
Staley v8. Matheny... 5.0, -ccrroseccacecrrressconces.covcacee sons snags 937 


PENALTY. See Limitations of Actions, 1. 


See Consideration. 


PHYSICIANS. 


A physician who was practicing at the date of the 
Act of 1847, which revived the Act of 1825, to regu- 
late the licensing of physicians in this State, etc., is a 
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qualified physician, and may collect his account for 
medical services. Maddox vs. Boswell.......scssssee oisde 88 


PLASTERER. See Lien, 12. 


PLEADING. 


1, Apparent defects in a declaration that could be cured 
by amendment, are not material. _ Water Lot Company 
vs. Leonard .....+ ‘di cvepesnacchabeshpatnuasnaveegcastpanmanesach pes 560 


PLEDGES AND PAWNS. 


1. Where two parties make a written contract of pawn- 
ing, one advancing money and the other pledging a ne- 
gro, to be reclaimed at any time by payment of what the 
pledger may owe the pledgee, the negro can be redeemed 
only by the payment of all that may be due at the 
time of the redemption. Bigelow vs. Young ........ pevccgecs 121 


POSSESSION. 


See Adverse Possession ; Ejectment. 2, 9. 


»-POSSESSORY WARRANT, 


1. Possession acquired under a writ of possession, that 
has been superceded or suspended by an order of the 
Court from which it issued, is wrongful, and the per- 
son from whom such possession has been thus acquired ~ 
can have the same restored by possessory warrant. 
Slayton vs. Russell......... PoP UNGRTMel ehea 127 

2. On the trial of a possessory warrant, the Judge ought 
to adjudge the possession to the plaintiff, if the prop- 
erty has been enticed away from him by the defendant, 
or if the property having been in his recent peace- 
ably and legally acquired possession has gone out of 
it without his consent, and has gone into the possession 
of the defendant without legal authority. Mann vs. 
WALTE ii ici stiles TW ets ua eas ee Aiece sete besekedecdedecese 207 

3. The judgment on a former warrant between the same 
parties and covering the same property, is relevant to 
show that the plaintiff’s former possession of which he 
has been deprived, was a “legally acquired one,” when 
taken in connection with proof that the property had 
5 oy delivered-to him in pursuance of the judgment. 

bid. 
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4, Any limit which may have been put by such former 
judgment upon the time during which the possession 
was to continue, is irrelevant on this issue. Ibid. 


5. Can a party, under the Possessory Warrant Act of 
1821, institute proceedings to regain the possession of 
property which he has voluntarily placed in the cus- 
tody of another? Query. Mann vs. Waters............ 220 


PRACTICE. 









































1. It is within the discretionary power of the Court to 
allow a witness. to be sworn, after the evidence on 
both sides has been announced closed, and the argu- 
ment has been commenced ; and a liberal practice in 
this respect is most favorable to the ends of justice, 
Bigelow vs. Young.......... ouilisenscdsearodivuged els BEE os. 121 


2. But the practice of recalling a witness to restate a 
point in his testimony, after counsel have disputed 
about it in the argument in his hearing, while also 
under the control of a sound discretion in the Court, 
is one which ought to be allowed with great caution, 
and not at all where there is reasonable ground to sus- 
pect the fairness of the witness. J bid. 


3. A motion to set aside a verdict and reinstate the case, 
is equivalent to a motion for a new trial, and is a prop- 
er remedy for a mistake in the verdict. Lucas et al. - 
vs. Lucas...... vehnianehons nanan nenawercentnens » shunt Aensammen 191 


4, A bill in equity is filed by B. as the trustee of S. P., a 
married woman, for the recovery of certain negroes, 

. On the trial, no evidence is offered showing the ap- 
pointment of a trustee, or the existence of a separate 
estate in the married woman, neither is the husband 
made a party. A verdict being had for the complain- 
ant, and motion made for new trial on these grounds: 
Held, That these objections came too late after a ver- 
dict on the merits; by not insisting on them before 
verdict, defendant is to be held as waiving them 
PGES U8. TRTOWT....cccvererecesses i npasentan venainien nextenqeal 212 


5. When money is in the hands of an officer of the Court 
on which counsel claim a lien for fees which is contro- 
verted by the client to whom the money belongs, a 
rule is a proper remedy to settle all questions between 
client and attorney in respect tothe same. Walker et 
Al. v8. Floyd.....o.scsseeoes binscspWeseceddoanels cbbebuecesesdecscsie 237 


6. To such rule the attorney need not attach a bill of 











220 


121 


91 








INDEX. 1037 


articulars of the various services he has rendered, 
steps taken or things done in the different stages of 
the litigation in which the service was rendered, nor 
need he, on the trial, go into proof of the same; the 
services in a particular litigation must be in plead- 
ing, and proof, treated as a whole. Ibid. 


7. Such proceeding will not lie for services not yet ren- 
dered, J bid. 


8. The failure to file a brief of the evidence at the time 
when the motion for new trial is made, is cured when 
the party seeking to take advantage of it has appeared 
and argued the motion, or has, by his own fault, 
caused the failure. Goodwin vs. Hightower...........+ «. 249 


9. If a brief of the evidence be agreed upon by the coun- 
sel of the parties at the term when the case was tried, 
in which it is consented that the original interrogato- 
ries and the documentary evidence referred to in the 
brief, may be used when the brief of the evidence may 
be necessary, that is a sufficient compliance with the 
rule of Court ; moreover, the party so consenting can- 
not take advantage of the failure or omission to incor- 
porate the written testimony into the brief. Gaulden 
VS. Crawford...oceceeee }e- ews Tdpgddtavee ep deve diel bincemnnhi las 674 


10. If a brief of the testimony be agreed upon by coun- 
sel at the term when the case is tried, that agreement 
may be entered upon the minutes at any subsequent 
time. Ibid. 


11. The LV. and LVII. section of the Judiciary Act of 
1799, as to granting new trial, expounded. bid. 


12. The practice of withdrawing original papers from 
the Clerk’s office, which, by agreement, constitute a 
part of the brief of the testimony agreed upon for the 
purpose of applying for anew trial, condemned, Ibid. 


13. All Courts should so administer the law and construe 
the rules of practice as to secure a hearing upon the 
merits, if possible. bid. 


PRACTICE OF SUPREME COURT. 


1. Unless the Judge of the Superior Court manifestly 
abuses his discretion, in refusing to dissolve an injunc- 
tion, this Court will not interfere, especially where it 
is apparent that no particular injury will accrue to the 
defendant by the delay, and where it is desirable that 
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there should be first a final hearing upon the merits, 
Cash ebal. 08. Williaa... caincrrveispenrevcisosacocseccersocsns 20 


2. The Supreme Court being a Court of review only, will 
not hear, in support of a plea, evidence which was not 
before the Court below. Myrick vs. Vineburgh.......... 16] 


3. When the Court grants a new trial on the ground that 
the verdict is contrary to evidence, against the weight 
of evidence, against law and the charge of the Court, 
this Court will reverse such judgment, granting the 
new trial whenever it appears from the record that 
the verdict is not contrary to evidence, nor the weight 
of evidence, or against law, although it may be against 
the charge of the Court, the charge itself being wrong. 
Pia e... DOE. uh, con tid sere) cred Qo venkat > Hd easiso tien 212 


4. When the bill of exceptions is ambiguous upon an im- 
portant point, upon which the case turns, and no ar- 
gument has been submitted by counsel, it is the safer 
course to remand the cause for a new hearing. Bon- 
NET AL VE. ANATEW. ic. sass vovivadececercesorcedesseoqeccescoees 287 


5. No grounds taken in a motion for a new trial will be 
considered by the Supreme Court, unless it appears 
from the bill of exceptions that they truly recite what 
they state as having occurred on the trial. Stone vs. 
Bancroft & Chambertasw is. ivd. is svicssriscoseccisccccccecccessvces 860 


6. When this Court is satisfied with the general result 
in an equity cause, but considers that the decree 
might be modified in a manner beneficial to all parties 
concerned, it will remand the case for this special pur- 
pose, without re-opening the whole merits of the liti- 
gation. Scott et al. vs. Winship et dl.....scceseceeeeeecereee 879 


7. This Court will not control the discretion of the 
Court below in eontinuing an injunction after the com- 
ing in of the answer, unless such discretion has been 
improperly exercised. Kervin vs. Walker.........++++++00 906 


8. When the question submitted to the jury is one of 
fact only, the Court will reluctantly disturb their ver- 
dict. Hardee vs. Williams & Applewhite..........0csseeeeee 921 


9. When it is difficult to tell on which side the evidence 
preponderates, the discretion of the Court below, 
granting or refusing a new trial, will not be disturbed. 

Williams vs. Hamilton.......cceccsecccceccccrecscccecccecseesecs - 968 
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PRESCRIPTION. 


1. Where the owner of land through which a road pass- 
es has permitted it to be used for that purpose, he 
keeping up a gate at each end to protect his planta- 
tion, the public have only acquired a restricted pre- 
scriptive right; and to that extent, and with that 
qualification, are entitled to enjoy it. Green vs. Bethea 896 


PRINCIPAL. See Criminal Law, 14. 


PRINCIPAL AND AGENT. 


1, When an agent makes a contract for his principal, but 
conceals the fact that he is an agent, contracting as if 
he were principal, the principal may at any time ap- 
ear in his true character, and claim all the benefits 
of the contract from the other contracting party. so 
far as he can do so without injury to that other by 
the substitution of himself for his agent. Woodruff 
0, TEODOR a csas yeseseagccecqasonnue cane sesetopenpae’ Braves set0se 158 


2. The signature of a sealed instrument by an agent, the 
principal not being present, is not binding on the prin- 
cipal, unless the authority of the agent be under seal. 
BARRE BE: AE ORE 5 -+yn 0rd comme teniginaie ides Oren ienal 278 


8. A payment to an agent by releasing his personal 
debt, is not payment tothe principal. Bostick vs. Har- 
d 


PROMISSORY NOTES. 


1, When a promissory note, without any consideration 
expressed in it, is changed by the holder by stating a 
certain tract of Jand as the consideration, the altera- 
tion is a material one, and vitiates the whole note. 
Low vs. Argrove and wife et Al.....ccccoceccecesceccsceceescceee 129 


2. The fact of the execution of a note has nothing pe- 
culiar about it to save it from the operation of the 
general rule in equity, that the answer, when respon- 
sive to the bill, ean be overcome only by two witness- 
es, or one witness aided by corroborating circumstan- 
ces. Ibid. 


3, Where a negotiable note is transferred: as collateral 
security after maturity, the legal title is vested in the 
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holder, and a set-off against the payee, is inadmissible 
as a defense to the action. Wilkinson vs. Jeffers & 
COARPANBAS i. iasicc eerbndi LiVh ob ebdivetiecbsdislis ible Riis 158 


4. The vendor's lien for the unpaid purchase-money is 
good against the vendee, his heirs and devisees, exec- 
utors and administrators, all volunteers and purcha- 
sers who had notice of the lien before paying the pur- 
chase-money, and may be set up as a defense to a note 
given to the vendee by a purchaser of the land, where 
the same has been transferred as collateral security, 
provided the holder took it with full knowledge of all 
the outstanding equities between the parties. Wil- 
Lams vs. StewaTeed F222. akiicis lect EG Besseccseenscens 210 


5. C. gives his note to H., in consideration that he is to 
receive two-thirds of the professional profits of the 
medical firm of H. & C. tt collects one-half instead 
of one-third of the profits, and appropriates it to his 
own use. H. sues C. upon the note. Held, That at 
law, it was competent for C. to plead as defense to the 
note, the excess of profits received by H., and have 
the same applied as a credit upon the note. Carter et 
Es SI ens oncnnticninsecaungeenngnensslagie vente ectateonaiie 813 


PUBLIC USE. 


1. The owner of land is entitled to just compensation 
before it can be taken for public use; if he see fit to 
waive his right and sue for the value of the property 
thus seized and appropriated, he can do so. Mayor & 

Condit of Tome 00. Perkint....0isc0e. seccescecscovsedvenessates 154 


PURCHASER. 


1. D. owes S. a debt upon his security. D. gives S.a 
mortgage on three negroes as further security for the 
debt. C., ignorant of the mortgage lien, buys the 
three negroes of D. at a full price. S., the creditor, 
with a knowledge of the sale, gives indulgence to D. 
from year to year, for three years, until D., who was 
solvent at the time the mortgage matured, had be- 
come insolvent when it was foreclosed. S. attempts 
to enforce the lien for his debt against the mortgaged 
porary: Held, That C. is entitled to be protected in 
is purchase, against the mortgage lien. Cleckley vs. 
Hull et Al ....s.s000e concane oes boqe? send gocreonbolgnsgornepes cece soseee 898 


See Warranty, 3. 














RAILROADS. 


1. A Railroad Company is liable only for such damages 
as result from its mismanagement, neglect, or the 
want of due care and attention. And it is necessary 
for the plaintiff to show some act that will cast the 
burden of proof on such Railroad Company. The 
fact that a negro is run over and injured while being 
transported by the road as a passenger, is not sufii- 
cient for that purpose. Mitchell vs. Western & Atlantic 
BABPOUE ids eidies soddpasspwcodevstte obo csdbhddavdeniebh de bttley 


2. The liability of a railroad for injuries to slaves in their 
transportation, is to be measured by the law applica- 
ble to passengers, rather than by that applicable to 
the carriage of common goods. Ibid. 


3. Less care and caution is necessary by the employees 
of a railroad, when stopping for wood and water only, 
than when stopping to take on or put off passengers. 
Ibid. 


4, The fact that the Superintendent of the road is on 
the train, and in the same car where the negre injured 
was seated, is not even a circumstance to charge the 
road for injuries received by the negro at that time. 
Ibid. 


5. If the train stops at a wood and water station, and 
start again in an unusually short time, or with unu- 
sual speed, or without blowing the signal whistle at 
all, or sufficiently long before starting to put persons 


on their guard, and an injury happens at the time to — 


a slave passenger, any one of these facts will be suffi- 
cient evidence of neglect or mismanagement, to charge 
the road for all damages received at the time by such 
negro. Ibid. 


6. It would seem that where the land of a citizen is ta- 
ken to build a railroad against his will, he should be 
aid its value, in coin, according to quality, form, and 
ocation. But if the owner sets up a claim for appre- 
hended evils and inconveniences, the incidental bene- 
fits which he receives from the location of the road 
upon his property, should be allowed by way of re- 
duction of the damages so claimed. Jones vs. The 
Wills Valley Railroad Company........ Saseess -asbenéa wedapanes 


7. The case of The State vs. Dean, 9th Ga. Rep., 400, and 
of Armstrong vs. The Oglethorpe Bridge and Turnpike 
Co., 18th Ga. Rep., 607, reaffirmed. Ibid. 

VoL. xxx—67, 
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8. Suits brought against a Railroad Company for a 






breach of contract, prior to 1859, had to be instituted , 


in the county where the office for the transaction of 


the business of the corporation was kept. Speer vs. 
Atlanta & West Point Railroad........scsscsseesesseceecessenes 


9. The doctrine that servants of the same master cannot 
have redress against the master, for the consequences 
of each other’s negligence in his service, being found- 
ed upon the policy of making each servant interested 
..in the good conduct of the rest, cannot apply to a case 
where the respective situations of the servants allow 
no opportunity for the exertion of a mutual influence 
upon each other’s carefulness. Cooper vs. Mullins...... 


RECEIPTS. 


. A paper which merely acknowledges the reception by 
one person of .a promissory note from another, is not 
a contract, and does not exclude parol evidence show- 
ing the contract under which the note passed from 
the one to the other. King vs. Mitchell............ sceavees 


RECOUPMENT. 


. Where the plaintiff sues in the common counts, it is 
competent for the defendant to plead and poe that 
there was a special contract, and that by the breach 
thereof the plaintiff has damnified the defendant in 
an amount more than the plaintiff claims. Grimes vs. 
Reese GB TARR hiicdivsir vive iceindes chvintitide cviecdssovee votes ° 


2. Where the same contract lays mutual duties and obli- 
gations on the two peer and one seeks a remedy 
for a breach of duty by the second, the other may meet 
the demand by a claim for a breach of duty against 
the first. Ibid. 


3. Where a plaintiff sues upon one part of a contract 
consisting of mutual stipulations made at the same 
time, and relating to the same subject-matter, the de- 
fendant may ugsia, his damages arising from a breach 
of another part in his favor by the plaintiff; and thus, 
whether the different parts are contained in one in- 
strument or several, and though one part be in writing 
and the other in parol: Aliter, where the contract for 
the breach of which damages is claimed by the defen- 
dant, is entirely distinct and independent of the one on 


which the plaintiff sues: Mell vs, Mooney........+0 svveee 413 


146 


164 


330 
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1. The doctrine of recoupment is but an improvement up- 
on the old doctrine of failure of consideration. It looks 
through the whole contract, treating it as an entirety, 
and regarding the things done and stipulated to be 
done on each side, as the consideration for the things 
done and stipulated to be done on the other ; and when 
a plaintiff seeks redress for the breach of the stipula- 
tions in his favor, it sums up the grievances on each 
side, strikes a balance, and gives him a judgment for 
only such difference as may be found in his favor. 
Lrufburrow v8. Tenderson.eercoccessssaece.ceoscccessers oecccncee 482 


See Contracts 7. 
RENT. 


1, A. owns land that is in the occupancy of B., the law 
will imply a liability on the part of B. to pay rent for 
the land ; but no such presumption can arise where B. 
expressly disclaims holding possession under A. Jack- 
son & Brothers vs. Mowry....ccccccseecere ove seescbushd ecoseee 148 


RIOT. 


1, A riot cannot be committed without at least two per- 
sons acting in execution of a common intent. Prince 
& Stafford vs. The State.........ssesssvees scvioleddcialas wrested“ BT 


ROADS. 


1. A judgment ordering a road to be opened, rendered on 
the report of reviewers who are not sworn, is errone- 
ous. Frith vs. Justices of Inferior Court......0++++« = Saas . 723 


See Prescription. 
SECONDARY EVIDENCE. See Zvidence, 17. 
SEPARATE ESTATE. 


See Husband and wife, 2. j 


SET-OFF. 


1. When the defendant pleads and proves a negotiable 
promissory note of the plaintiff’s as a set-off, the legal 
presumption is, that the defendant was the legal own- 
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er of such note at the commencement of the suit; and 

to avoid such set-off, it is necessary for the plaintiff 

to show affirmatively that he was not, in fact, the le- 

al holder at that time. It is not sufficient to show 

that the defendant had previously transferred such 
note to third persons. May vs. Dorsett............csecee0 116 


2. Where a negotiable note is transferred as collateral 
security after maturity, a set-off against the payee is 
not admissible as a defense in an action in favor of 
the holder of the note. Wilkinson vs. Jeffers & Coth- 


FUME <cncsvccugetcoccsbeslesisscesivesd vevestoe quicbdcciueldéetecsbethd 153 
3. Unliquidated damages cannot be pleaded as a set-off. 
Grimes vs. Reese & Linton sreereeeseeees epenqee. gees seccnubeves 330 
SHERIFFS. 


1. If a Sheriff collect money on an execution, and put it 
in a trunk under his bed, and it is stolen whille he is 
asleep, he is liable to account to the plaintiff in fi. fa. 
for the loss. Gilmore vs. Moore.......ccccocsesesessseesssees 628 


2. When the Sheriff alleges as an excuse for not making 
the money on executions placed in his hands for col- 
lection, that the defendants notified him of their inten- 
tion to file a bill to enjoin the executions, and he 
thought the bill would be sanctioned—such showing 
is not a good excuse. The Sheriff is in contempt, and 
the rule is properly made absolute against him. Daw- 
son et al. vs. Merchants’ & Planters’ Bank..........s0se00+ 664 


3. If a Sheriff permit a negro, he has in possession under 
levy, to go at large, and such negro escapes, the Sher- 
iff cannot re-imburse himself for the costs and expen- 
ses of recaption out of the sale. Gill vs. Wilkinson.... 760 


4. A Sheriff holding several fi. fas. against the same de- 
fendant, is not excused by a claim interposed against 
one of them, from proceeding with the rest. Brown vs. 
MC CVAPY .00000000200542} ipGipuene biel dod. bsedddacnccceccesecseebes 878 


See Action, 7. 


SHERIFF’S SALE. 


1. When land is levied on by the Sheriff under execu- 
tions that are subsisting liens and unpaid liens against 
the land, and is fairly and legally sole, and bid off by 
three persons jointly, such sale is not affected by the 
previous fraudulent conduct of one of them in obtain- 
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30 





ing a note against a debtor, suing out attachment and 
levying the same on the land, especially when the 
land is not sold under such attachment, nor by the 
procurement or contrivance of the one of the pur- 
chasers who sued out the fraudulent attachment. 
Buckner v8. ChAMDBUUSS......000ceceeerececsecversececeers ogeecese 

2. When three persons buy land on joint account at 
Sheriff's sale, their agreement to do so, and not to 
do so, and not to bid against each other, does not vi- 
tiate the sale. Ibid. 

8. When land is fairly sold by the Sheriff, under subsist- 
ing executions, and the purchasers at the sale pay up 
all of the liens, or all that the Sheriff requires, and 

ive their note to the Sheriff for the balance, and the 
Sheriff executes a deed to the premises, the non-pay- 
ment of the balance of the bid will not vacate the 
title. The Sheriff takes the note at his peril. Ibid. 


SHOOTING AT ANOTHER. 
See Criminal Law, 11. 


SERVICE. 


1. The Sheriff made the following return upon the de- 
claration: “Served a copy of the within writ by 
leaving the same at the most notorious place of abode 
of Walter T. Colquitt, the President of the Water Lot 

Company.” Held, That it was a good service upon 
the Company. Water Lot Company vs Bank of Bruns- 
WICK.....c00e cocccccvcsasenser rece -covsacsocese decsevencetens sugecoes 


SLAVES. 


1, A slave cannot acquire freedom in Georgia by lapse 
of time. Hammond v8. Candler....cccccersesreesrecesesseeses 

See Action 2; Evidence 11; Manumission of Slaves; Rail- 

roads, 2. < 


SPECIFIC PERFORMACE. See Equity, 6, 8. 
STEAMBOATS. See Liens, 2 to 20. 


SURETIES. 


1. If a plaintiff in a ji. fa. take a new note for his judg- 
ment debt, with security, undertaking to deliver the 
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original execution to the securities for their indemnity, 
and fail to do it, and who, in consequence thereof, lose 
the money, they are entiled to their discharge. Jones 
et al. vs. Kerr d& Hope....cccceccsceseee sees nheshpnepatey sepatasey 


2. Whenever the holder of a promissory note signed by 
a principal and surety, extends the time of payment 
to the principal, without the concurrence of the 
surety, for the purpose of avoiding a defense to the 
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note which is claimed by the principal, the surety is - 


discharged from all liability on the note. Worthan vs. 
DUPER a - exsiverys Sitar takes adh yoonnedednns dqnpnin beens 4enenssppaats 


3. The surety is not discharged by any such indulgence 
of the principal as is not granted for a valuable con- 
sideration. Goodwyn vs. Hightower..........ccereesseresees 

4. A surety is not a competent witness against this co- 
surety on an issue of non est factum. Rowe-vs. Ware... 


5. If the payee of a note, to induce one to become a se- 
curity thereon, represents that he has in his hands 
funds belonging to the principal, which shall be ap- 
plied as a credit upon the note, the security may give 

arol evidence of the payee’s promise; and if estab- 
ished by the proof, he is entitled to the benefit of said 
assurance. Mathewson et al. vs. JONeS.......00seseeseeeseeres 


6. The appearance of a principal in a ca. sa. bond at the 
term when he is bound to appear, is a discharge of 
his sureties. Bell et al., vs. Rawson et Ali... cecccccccecees 


7. After a defendant in ca. sa. has given bond, his rear- 
rest under the ca. sa. at the instance of the plaintiff, 
is a discharge of the sureties. Ibid. 


TAVERN AND RETAIL LICENSE. 


1. The Act of 1809, “to regulate the rates of tavern li- 
censes in this State, has relation only to the prices of 
licenses, and leaves the power of granting licenses 
just where it had before been placed, or might 
thereafter be placed, by law. Sanders vs. The Town 
Commissioners Of Butler .....csccccsccccceccscccscevee. se tevcseees 


2. The Courts will not infer that the Legislature in- 
tends to authorize a local departure from a general 
policy of the State, unless the local exception is ex- 

pressed in specific terms. bid. 
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TAXES. . 


1. The Legislature has the power to create corporations 
for the government of towns, and to enlarge or dimin- 
ish their powers from time to time, at its discretion ; 
it may authorize the imposition of taxes to construct 
a railroad, beginning at the city and extending into 
the interior—either into the interior of Georgia or an 
adjacent State. 


The Legislature, in 1858, passed an Act to make valid 
and binding the subscriptions theretofore made by the 
Mayor and Council of the City of Columbus to the 
stock of the Mobile & Girard Railroad Company, and 
to the stock of the Montgomery & West Point Rail- 
road Company; and to make valid and binding the 
bonds issued by the Mayor and Council to said Com- 
pany in payment of the same; and to declare and 
make valid the ordinances theretofore passed by said 
Mayor and Council, authorizing the collection of 
taxes for the payment of interest. accruing on. said 
bonds; and to authorize the Mayor and Council of 
said city to levy and collect a tax annually, for the 
pornos of paying the principal and interest of said 

onds ; and to authorize the collection of taxes for the 
payment of the principal and interest of all legal con- 
tracts which have been, or may thereafter be made by 
said corporation: Held, 


1, That said legislative Act gave validity to the previous 


proceedings of the city and its agents, whether they 
were otherwise valid or not. 


2. That such Act was not inoperative as being retroac- 


tive, unjust, or unconstitutional. 


3. That the city was thereby empowered to levy and 


collect the taxes which they are now seeking to en- 
force. Bass vs. Mayor & Council of Columbus........+0+ 


TENDER. 


1. If a defendant pleads a tender, and the jury find a 


larger sum due, the amount of money paid into the 
Clerk’s office by the defendant, and which he admitted 
to be due, may be ordered to be credited upon the 


judgment. Bennett vs. Odom.......+00+ osidechenated pac resecs 940 
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INDEX. 
TITLE. 


1. When the trustees of a feme covert have acquired a 
statutory title to slaves, as against the husband, can 
that title be defeated by a sale of the property to a 
third person by the husband, the purchaser having no 


1048 









notice of the plaintiff’s title? Bonner et al., vs. An- » 


QT OOG ii bei ci bee sowed be seeblss set iVIIEs RULE Bed SLVR be 


2. A party having two titles to property, may disclaim 
one and rely on the other, and after such election 
made, the admissions of his privies in the disclaimed 
title are not evidence against him. Oliver et al., vs. 
PCTEONS...000002 se0ee009e ogee svcteccecocsess Syd onasbatonsasconsteceuee 


3. When a person bargains land in this State, giving a 
bond for title, and dies in another State as a citizen 
thereof, his administrator appointed in that State can 
maintain suit for the purchase-money in this State, 
~— can make a valid deed to the vendee. Carter vs. 

BUD ig cistdeosnicaes pocenvesccaccnsencuccnns se papdsinios stone eiiddecoihioh 


4. E. D., a feme covert, who was entitled to a life-estate 
in certain negroes, the remainder to her children at 
her death, filed a bill against the trustee for account 
of hire and profits, and for his removal and the ap- 
pointment of a new trustee, in which a decree was 
rendered. Four years afterwards, the Court in which 
the decree was rendered, on the motion of the solici- 
tors for E. D., in that proceeding, passed an order to 
amend that decree, so far as to direct the Sheriff to 
sell one of the trust negroes for payment of fees for 
services in that suit. Upon suit brought by the chil- 
dren of E. D., after her death, against one holding un- 
der a sale made in pursuance of that order: Held, 
That such: order so passed was void as against the 
plaintiffs, they not being parties to the same, having 
no notice thereof, and not represented either on the 
hearing when the order was passed, or the original 
bill to which it was amendatory. Womack et al., vs. 
FEAT GE Bho pny s0ns- nenncee “enastene, eennnnenrendeesssdanne tartan’ 


. That the purchaser at such sale got no title thereby 
as against these plaintiffs, and those holding under 
them are in no better situation, whether they bought 
with or without notice. Ibid. 


. If one who claims title to property be present when 
another makes a voluntary conveyance to third per- 
sons and does not object to the making of such deed, 
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it is a circumstance to show that such person had no 
title to the property conveyed, but recognized the 
title to be in the donor. Cain vs. Busby et Al....... 000+ 


7, Although a party impliedly admit title to be in an- 


1. 


bo 


4. 


5. 


other, he may, notwithstanding, show that he had 
the title; and if he does, satisfactorily, his title will 
be protected against such admission. J bid. 


TRESPASS. 


Loose stock are not trespassers on unenclosed lands 
in this State. Macon & Western R. R. Co. vs. Lester... 


TROVER. 


. Trover is an action for damages done to the right of 


possession, and the amount of the damages depend- 
ing therefore upon the extent of the right, it is com- 
petent for the defendant to reduce the damages by 
showing the quantity of the plaintiff's interest. Bige- 
Low0 08; TOURG?. J incssceepdashe ceseee SSH Ee FRTE Raabe ete 


. The purchase of negroes belonging to the estate of a 


deceased person, from any body whatever, before ad- 
ministration is taken on the estate, amounts to a con- 
version by the purchaser, and authorizes the admin- 
istrator, when one is afterwards appointed to recover 
of the purchaser, not only the negroes, but their hire 
from the time of the purchase. Davis vs. Davis........ 


. A plaintiff in trover cannot enforce a judgment for 


the value of a slave which he had in his possession at 
the time of the recovery, nor for his hire during the 
time that he held said slave previously. In such a 
case equity would interpose and restrain the proceed- 
ing. Walden vs, McDonald ........ vébvocctbtucbstvetesusdseds 


When a jury decides that a plaintiff in trover is en- 
titled to recover, it is proper that their verdict should 
be for that which both parties in open Court have ac- 
knowledged to be an agreed substitute for the prop- 
erty, instead of for the property, itself. Herring et al 
VS. Rogers ct Al..riccecscsssevecsivecs sovsdsiodsvoevepesdecevessre e 


In an action for recovery of negroes under the Act 
of December 27th, 1847, the jury returned a verdict 
for the specific property sued for. Held, That the 
verdict in that form of action was a proper finding. 
Spence vs. Holman....se.csesersecccsssevsessvecees Gubdedicsed suites 
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INDEX. 
TRUSTS AND TRUSTEES. 


1, Where one person agrees, as agent, to buy land for 
another as his principal, and does buy it, but takes the 
title in his own name, this title in his hands stands af- 
fected with a resulting trust for the benefit of the 
principal by operation of law, and the case is not 
within the Statute of Frauds, resulting trusts bein 

expressly excepted from the operation of the statute. 
Chastian 0s. Smith et Qb.cc5s.ccsec sss cccecesccsccceccecccecee 


. In a deed of marriage settlement occurs this clause, 
“That should said trust at any time become vacant 
by death or resignation of said party of the second 

art, fag trustee,) or any of his successors, the said 
sabella M., (the wife) by writing under her hand and 
seal, may appoint any other person, or persons, trus- 
tee in place of said party of the second part.” In 
another part of said deed there was this clause, that 
the trust property should be held by the trustee for 
the sole use of the wife, “separate from and wholly 
free of the control of her said intended husband, or 
any future husband, and not liable for any debt or 
contract of either.” The trustee named resigned, 
and the wife appointed one McBride, who also re- 
signed. The wife then in writing,-under seal, ap- 
ointed her husband as her trustee in lieu of Mc- 
ride.” Held, 

1, That the deed did not exclude the wife from appoint- 

ing the husband as trustee. . 

2. That the husband was not excluded by law from re- 

ceiving the appointment from the wife. 


3. That the appointment of the husband in lieu of Mc- 
Bride, instead and in place of Garvin did not defeat 
the appointment. 


4, That the appointment was good and vested the legal 
title of the trust property in the trustee so appointed. 
Tweedy int, OT Gun art ncnes cnesveernccrserecesiocedsns ov angecsedee 


3. Where rents, issues and profits, arising from trust 
property, have come into the hands of the trustee, du- 
ring the lifetime of the cestui que trust, and were unac- 
counted for at the time of his death, his administrator 
is entitled to demand an account and settlement of 
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4, Where the purchase is made by a trustee on his own 
account of the estate of the cestui que trust, although 














sold at public auction, it is the option of the cestui 
que trust to set aside the sale, whether bona fide made 
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or not: Provided, the heirs make their election within ~ 


a reasonable time. Shine vs Redwine and wife.......+«. 


5, A. conveys land to B., his brother-in-law, in trust for 
the seperate use of his wife and children. B. and his 
family move off, leaving A. to manage the property, 
who, instead of renting it out, cultivated it himself, 
accounting to the cestui que trust annually for the rent. 
The land is sold under a small fi. fa. against B, for a 
sum less than one year’s value, and bid off to A. to 
whom the title is made. Held, That occupying the 
fiduciary relation which he did, and having full knowl- 
edge of the title, he cannot hold the land, but will be 
compelled to re-convey to the cestui que trust, upon 
being refunded the purchase money paid at Sheriff’s 
sale, and paid his commissions for the management of 
the property. Renew vs. Butler.......cccccccceccccsrevcecece 


VENUE. See Railroads, 8. 


VERDICT. 


1, A case in which it was adjudged that the verdict was 
supported by the evidence. Ware vs. Craven........+0+ 


2. Upon an issue whether the surety had been discharged 
from liability ona promissory note by the act of the 
holder, the jury returned the following verdict: “ We, 
the jury, find for the plaintiff sixty dollars with inter- 
est and costs of suit—releasing the secnrity.” Held, 
That the verdict was not void for uncertainty or ir- 
regularity. Worthan vs. Brewster... .0c.scceresreseeesesees 


3, A case in which it is decided that the verdict is in ac- 
cordance with the evidence. Burch vs. Ward........0+4+ 


4, A verdict will not be set aside as contrary to evidence, 
because it may conflict with the conclusions of a wit- 
ness who drew his conclusions from the interchange 
of signs between himself and another person, and who 
testifies under a strong motive to support those con- 
Clusions. Cooper vs. MUllins.....ccecsccesesceesesreeesernsees 

5. A verdict contrary to evidence must be set aside. 
Spicer vs. Yopp et dl...ssviscecsscsrvecsedsetccsbesdonshsseb bese’ 

6. A verdict of a jury, supported by the evidence and 


law, will not be set aside, especially when no error of 
the Court is complained of. Clayton vs. Brown......... 
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7. A case where the verdict was held to be supported by 
the evidence. Webb vs. Fleming....ccseeee ssevcesescesveres 808 


8. A case in which it was decided that the verdict was 
supported by the evidence. Stone vs, Bancroft & Cham- 


berlain... feeceersoes POSSE OS OE oe Ee HEeEeETeeEeeee eeeeeeeeseces tr eeere 860 
9. A verdict cannot be impeached by a juror who ren- 
dered it. McElven vs. The State........... sdechese, seelodae 869 


10. A verdict will not be set aside where, in a conflict of 
evidence, the weight of it is with the verdict. Macon 
& Western Railroad Company vs. Lester.....ccecsececesseses 911 


11. When the question is one of fact only, turning upon 
the credit of the witnesses, and there is ample testi- 
mony to support the verdict, it will not be disturbed, 
especially where material evidence, in the power of 
the defendant, has not been produced. Bennet vs Odum. 940 


12. A verdict will not be set aside as being against the 
evidence, when the evidence is decidedly conflicting. 
Water Lot Company v8. Jones... osssccessccceccesereceseseeens 944 


See Ejectment 6. 


WARRANTY. 


1. In a suit for the price of a negro sold and warranted 
to be sound, if the proof shows that there was un- 
soundness at the time of the sale, the verdict must 
make some deduction from the agreed price, whether 
the negro in the unsound state was worth more than 
the agreed price or not. Hook vs. Stovall, Dunn & Co. 418 


. The proper measure of damage in such a ease, is the 
difference between the value of the property, if sound, 
as it was warranted to be, and its value unsound, as it 
actually was at the time of the sale—the agreed price 
being taken as the standard of sound value, and the 
unsound value being proportioned to it. Ibid. 


3. If one, as agent for another, sell and warrant a negro 
as sound, and afterwards bring suit on the note given 
for the negro against the purchaser in.his own name, 
he cannot be an innocent purchaser of the note, with- 
out notice of the consideration, and if the negro be 
unsound at the time, and afterwards die of such un- 
soundness, that is a good defense to that suit. Ruth- 
STEOTE Wh LANs » pak Rnchidedebdevasenseecectaeenenseqennse 728 


4, There can be no deduction from the agreed price of a 
negro on account of unsoundness, when the negro was 
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sold without either a warranty or representation of 
soundness. Hawkins vs. King.......s.sccccscecsecsesccseseees 909 


WILLS. 


1. When a will is prepared by one who takes a large 
benefit under it, cannot be set up without strong proof 
that the testator understood its provisions and assen- 
ted to them. Adair et al., V8. AdGIP. ..sccceccsscssecerecsees 102 


2. A will cannot be reformed by making additions to it, 
because the whole will must be in writing ab origine. 
Willa 6: ah, 00, LOQKIRSr.ceendactdcvsseiees hadtovaetiibnemrtioen 167 


8. The ordinary, popular and legal sense of the word 
“children,” embraces only the first generation of off- 
spring; and for it to be extended further, there must 
either be something in the context showing that a 
larger signification is intended, or the person using it 
must know that there neither then is, nor can after- 
wards be, any person to whom the term can be ap- 
plied in its appropriate sense. bid. 


4, When a will has been revoked by a subsequent will, 
the revocation of the latter does not per se revive the 
former, nor can it be revived, except by republication 
in writing, attested by three witnesses, or by codicil 
duly executed. Harwell vs. Lively et al .....cccoesseeeeeee: 315 


5. Notice to the husband of an application to prove a 
will in solemn form, when the wife is next of kin to 
deceased, is not notice to her, so as to conclude her in 
a subsequent application to caveat the will. Stonevet 
al., vs. Green et al......0+ spesentidcaredegebysevevehesatonndsbadies 340 


6. A testator’s acknowledgment of his signature in the 
presence of the subscribing witnesses is sufficient, 
without the signing being, done in their presence. 
Webb 08. FLEMING... ..-ccrecrcccccrcccecsapeeesesosoooncseecscescgs 800 


7. It is not necessary that the subscribing witnesses 
should sign in the presence of each other; it is suffi- 
cient if each signs in the presence of the testator. 
Ibid. ; 

8. An attempt to manumit a slave, avoids only that part 
of the will which relates to that object. Ibid. 


WITNESSES. 


1. A husband is not a competent witness to testify in 
respect to the separate estate of his wife, who is a di- 
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rect beneficiary of the action, although not a party to 
the record. Cobb vs. EdMondson......ccccccessscccesescceees ‘ 


2. One who is a bank officer, engaged in banking, and a 
judge of counterfeit money, is competent to give his 
opinion as to the spuriousness of a bank bill, especial- 
ly when he gives the facts £ which such opinion is 






30 


founded. May vs. Dorsett....™....cceccessecserscerrssccesceeee 116 


3. In a suit against co-sureties, upon an issue of non est 
factum as to one of then, the others are not compe- 
tent witnesses against him. Rowe vs. Ware...........+ - 


4. A witness cannot express his opinion upon facts sta- 
ted by another witness, unless he is an expert. Hook 


vs. Stovall, Dunn & Co....... rabb Aciabatacetes sasatsahastinnside wanted - 418 


5. A witness is incompetent on the score of interest, ei- 
ther where he will be gainer or loser by the event of 
the suit, or where the record can be used in his favor 
in another case, to which he is a party. Molyneaux 


CE ke ccnadabaiavrekennins | a A AN Moet ial eb ‘ukccacaalll 731 


6. A witness testifying ore tenus, may be contradicted, 
and thus discredited by. his depositions previously 
taken in the same case, or in a different case involv- 
ing the same issues. Ibid. 


7. A bond of indemnity to protect a witness against all 
liability, will not restore him to competency where he 
is disqualified on the ground of interest. Ibid. 

8. Where one dies intestate, leaving his wife and daugh- 
ter as sole distributees of his estate, the husband of 
the widow is a competent witness in a suit at the in- 
stance of the daughter against the administrator. 
Shine ve. Redwine de Wife.....ccccecesercscssceccsccsscsccecees . 


9. The attorney of a non-resident plaintiff is an incompe- 
tent witness for his client. Robinson et al. vs. Towns, 


" 


4 


80 


GOV....ccccoscsecees shacediestedieeensestsins ebses dence sihetiannwenes 818 


10. The credit of a female witness may be impeached 
by proving her to be a common prostitute; but not by 
showing a single act of bastardy—especially at a pe- 
riod sufficiently remote as to have been repented of 
by her,and forgiven by the community. Weathers vs: 


Barksdale.......+0++ $aidiivdbddedediaiiontied Sidbdindccddncich: ME 


11. When the party to the case is the only witness, and 
his testimony makes out the case of his adversary, 
and then states matter in rebuttal or avoidance, it is 
competent forthe jury, under the Act of 1857, to credit 
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the first statement against the party, and disregard 
that in his favor. Hardee vs. Williams & Applewhite...... 921 


12. A party on the record who, at the trial, has no inter- 
est in the event of the suit, may be examined as a wit- 
ness. Robert vs. Boynton... .ccecccscerseccecesees sotdvesioons 939 


WRIT OF ERROR. See Bill of Exceptions 8. 





